KIPP & ALLEN, L.L.P.

By: Richard J. Allen, Jr., Attorney No. 023041981
52 Chestnut Street

P. O. Box 133

Rutherford, New Jersey 07070

(201) 933-3633

Attorneys for Plaintiff Borough of East Rutherford

SUPERIOR COURT OF NEW JERSEY
: LAW DIVISION-BERGEN COUNTY
IN THE MATTER OF THE APPLICATION

OF THE BOROUGH OF EAST DOCKET NO. : BER-L-005925-15
RUTHERFORD FOR A JUDGMENT OF
COMPLIANCE AND REPOSE ; Civil Action
: (Mount Laurel)
CERTIFICATION OF

GEORGE STEVENSON P.P., AICP IN
SUPPORT OF THE MOTION FOR AN
: ORDER GRANTING EAST
: RUTHERFORD A PERIOD OF TIME TO
. COMPLETE AN UPDATED HOUSING
: ELEMENT AND FAIR SHARE PLAN AND
. FOR TEMPORARY IMMUNITY FROM
EXCLUSIONARY ZONING LAWSUITS
DURING THE PENDENCY OF THIS
LITIGATION.

George Stevenson certifies as follows:

1. I am a licensed professional planner in the State of New Jersey and have been
certified by the American Institute of Certified Planners. I am an employee of the firm of
Remington Vemick & Arango Engineers, located at 300 Penhorn Avenue, Secaucus, NJ 07094.
My New Jersey State Board of Professional Planners License No. is 331.100548700. I currently
serve as planner to the following municipalities and Boards: Borough of Clayton Planning
Board, Borough of Glassboro Planning Board, Borough of Glassboro Zoning of Adjustment, and

Cliffside Park (Municipal Planner).



2, I submit this Certification in support of the Borough of East Rutherford’s Motion
for Immunity from exclusionary zoning (builder’s remedy) lawsuits and for a 5 month period to
prepare and file an updated Housing Element and Fair Share Plan (“HEFSP”) for the Borough.

3. I was retained by East Rutherford to review the previous affordable housing
activities of East Rutherford, and prepare an updated HEFSP to meet East Rutherford’s
affordable housing obligations under both New Jersey Constitution and the Fair Housing Act as
provided in East Rutherford Mayor and Council Resolution 82-2015, a copy of which is attached
as Exhibit A. In performing that task, I reviewed the Borough’s records and the Tomu decisions
and Orders, obtained copies of the filings related to the Borough’s COAH petition, and reviewed
the applicable COAH regulations. This Certification is based upon my review of the Borough’s
records.

4. In 2003 Tomu Development Co. filed a builders’ remedy suit against the
Boroughs of East Rutherford and Carlstadt, their Planning Boards and the New Jersey
Meadowlands Commission seeking a builders’ remedy. On November 28, 2005 the Honorable
Jonathan Harris, J.S.C. entered an order in the matter entitled Tomu Development Co. v.
Borough of East Rutherford, et al. (the “Tomu Matter™) a copy of which is attached as Exhibit
B. That order determined that East Rutherford’s affordable housing obligation under the then

effective “Second Round™ rules to be as follows:

Indigenous Need 34 units
New Construction 70 units
Total Obligation 104 units

See Exhibit “B” at page 14. The Tomu court’s order then awarded a builder’s remedy to Tomu,
providing for construction of 420 units in East Rutherford, 360 at market rate and 60 affordable

rental units. Attached as Exhibit C is a copy of the opinion of the court pursuant to which the

[\



order was issued.

5. On June 1, 2006 Judge Harris entered final judgment in the Tomu Matter which,
among other things, appointed Robert T. Regan, Esq. as Mount Laurel Compliance Monitor {(the
“Monitor™} and required the Monitor to file a petition with COAH for substantive certification
of the Borough's Housing Element and Fair Share Plan. Attached hereto as Exhibit D is a copy
of that Final Judgment. Attached as Exhibit E is a copy of the opinion of the court pursuant to
which the Final Judgment was issued.

6. On June 5, 2006 the Monitor issued a letter directive setting forth the directives of
the Monitor with regards to land use procedures within the Borough of East Rutherford (the
“Monitor’s Directive™.) Attached hereto as Exhibit F is a copy of the Monitor’s Directive.

7. Both the Tomu decision and the Monitor required East Rutherford to develop and
submit a proposed HEFSP to the Monitor for approval.

THE BOROUGH’S COMPLIANCE ACTIVITIES

8. The Borough prepared a HEFSP, which was adopted by the Planning Board on
December 15, 2008 and endorsed by the Mayor and Council on December 16, 2008. The
Borough filed a petition for substantive certification with COAH on December 31, 2008. The
Borough’s petition was deemed complete by COAH on June 8, 2009. No determination has yet
been issued by COAH on the Borough’s petition. Attached hereto as Exhibit G is a copy of
Housing Element and Fair Share Plan filed by East Rutherford.

9. Although Judge Harris determined that East Rutherford had a “indigenous need”
of 34 units, COAH’s third round determination found that East Rutherford had a rehabilitation
share (the functional equivalent of “indigenous need”) of 85 units. In addition, Judge Harris

found that East Rutherford’s new construction obligation was 70 units for COAH’s first and



second rounds. COAH'’s third round determination ignored Judge Harris’s finding and assigned
East Rutherford a 90 unit obligation for the “prior round” (the same time period covered by
Judge Harris’s ruling.

10.  As to the Third Round, COAH projected a growth share obligation on East
Rutherford of 120 units. Since the growth share based regulations of COAH have been declared
invalid, a new Third Round obligation needs to be calculated. See paragraphs 24-26 below.

11.  Notwithstanding the foregoing, the 2008 HEFSP addressed the COAH assigned
85-unit rehabilitation obligation and the prior round obligation (1987-1999) of 90-units. The
HE&FSP also addressed the 120-unit growth share obligation as determined by COAH
methodology as set forth under the now invalidated N.J.A.C. 5:97.

12.  N.JA.C. 5:97-6.2 allowed for the conduct of an exterior housing survey as a
mechanism for municipalities to seek an adjustment of the assigned rehabilitation obligation. The
Borough’s construction official conducted an exterior housing survey and concluded that the 3
units within the Borough were in need of rehabilitation. Based on the survey, the HEFSP claimed
a rehabilitation need of 3 units, which was to be addressed through new construction. In
addition, and while not identified in the HEFSP as a mechanism for satisfaction of the
rehabilitation need, income eligible residents of the Borough may participate in Bergen County’s
rehabilitation program.

13.  To address the 90-unit prior round obligation determined by COAH (contrary to
Judge Harris), the HEFSP looked to the 60 affordable rental units provided by the Tomu
Judgment described above (see Paragraphs 4 and 5 above). The 2008 HEFSP claimed from the
TOMU builder’s remedy 45 credits and 45 bonus credits for satisfaction of the obligation;

however, the HEFSP did not take into account the limitation on the award of bonus credits



beyond the prior round rental obligation, here being 22-units (.25 x 90). As such, the maximum
amount of credits allowed by COAH from the Tomu builder’s remedy for addressing to the prior
round obligation is 44 credits (22-units x 2 bonus credits).
14.  The 2008 HEFSP also addressed the now invalidated growth share component

and claimed 152 credits from projects listed below:

a. 132 Union Avenue: 3-family for sale affordable units

b. Van Winkle Avenue: 6-family for sale affordable units

c. 480 Paterson Avenue:  5-family affordable rental units

d. Route 3 Service Road:  108-for sale family units & 15-family rental units

e. Surplus TOMU Units:  15-family rental units

™

Family Rental Bonus:  5-credits

While the HEFSP did not specifically provide for it, an additional 5-bonus credit award was
available as 5-rental units beyond the growth share rental requirement of 30-units were being
provided. Under N.J.A.C. 5:97-3.10, the growth share rental requirement was set at 25% of the
growth share obligation, being here 30-units (.25 x 120). With inclusion of the 5-bonus credits, a
total of 157 credits were available.

15. In sum, and in accordance with the now invalidated third round calculations, the
2008 HEFSP was required to address a total obligation of 213-units: comprised of an adjusted
rehabilitation component of 3-units; a prior round obligation of 90-units, and a growth share
component of 120-units. The HEFSP was able to provide opportunity for the production of 201
of the 213-units, given the claim for bonus credits for the prior round in excess of the allowable

bonus credit.



16.  On the other hand, following Judge Harris’s findings in Tomu, which were
affirmed on appeal, East Rutherford was only required to provide 70 units to satisfy the prior
round obligation. This reduced the total East Rutherford obligation from 213 units to 193 units.
The East Rutherford HEFSP provided for 201 units thereby satisfying its obligation,

17.  In view of the absence of current authoritative need calculations, see paragraphs
24-26 below, the current obligation of East Rutherford is still under calculation. Nevertheless, it
is plain that East Rutherford has exercised good faith in its attempt to produce a compliant
HEFSP.

18. Moreover, and consistent with the Tomu court’s decision, all land use
applications within East Rutherford, both in and out of the Hackensack Meadowlands District
since the issuance of the Monitor’s Directive in 2006 have been subject to the Monitor’s review.

19.  Since the issuance of the Monitor’s Directive, affordable housing has been a
consideration in every significant land use application in East Rutherford, and, as a result, the

following land use developments have been approved with and affordable housing set-aside:

Development Approved Use Affordable Housing Units
132 Union, LLC 30 units 6 (3 on site -3 “in lieu payments)
M& M Investment 33 units 6 (3 on site -3 “in lieu payments)
(Van Winkle Avenue)
GFM Builders LLC Retail/office 5

with 24 units

Capodagli 45 units 9
Group at 3 (Phase 1) 316 units 32 (pursuant to COAH order)
Group at 3 (Phase 2) 434 units 44 (pursuant to COAH order)
(planned)
384 Paterson LLC 7 units 1

The Group at 3 approvals contains a provision which requires Group at 3 to provide additional

affordable units, not to exceed 20%, under certain circumstances.



20.  The Borough’s Planning Board has completed public hearings and now has under
consideration an application for 208 units of which the Monitor has required 30 units to be
affordable. The Board is expected to consider final action on this application at its August, 2015
meeting.

21.  The Borough has now under review a Redevelopment Plan for the Central
Avenue Redevelopment Area (May 7, 2015). This plan, which is intended to stimulate mixed-use
transit oriented development, requires the redeveloper to address affordable housing obligations
by a 20% set-aside, with provisioning for relaxation if commercially infeasible.

22. In addition, East Rutherford committed the balance of $140,000 in its affordable
housing trust fund to a project proposed by the Housing Authority of Bergen County (“HABC”.)
This project would create at least 2 additional units of affordable housing. A copy of the
resolution of the Mayor and Council making that commitment to the HABC is attached as
Exhibit H

23.  Since the issuance of the Monitor’s Directive, East Rutherford has affirmatively
sought to include affordable housing in all appropriate land use developments. Moreover, in
light of the decision of the Supreme Court, East Rutherford is currently in the process of
preparing a revised HEFSP that will put East Rutherford in full compliance with its
constitutional affordable housing obligations as directed by East Rutherford Resolution 82-2015
(see Exhibit A hereto) once those obligations are identified.

24, Notwithstanding that, as a result of the Supreme Court’s decision there are
insufficient criteria and guidelines established at this time, especially as to East Rutherford’s
share of the region’s “need” for East Rutherford to prepare a compliant HEFSP which this Court

could evaluate to determine its constitutional compliance.



25.  In order to identify the third round obligation, Rutgers University’s Center for
Urban Policy Research (“CUPR”) has been retained by a consortium of municipalities to prepare
revised statewide and municipal third round housing obligations. East Rutherford is a member of
that consortium. CUPR had also prepared the municipal obligations of rounds one and two.

26. At such time as the CUPR housing obligation has been determined, the Borough
will then be in a position to craft a HEFSP that satisfies its obligation.

I certify that the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are found to be willfully false, I may be subject to punishment.

Date: July #4 , 2015

Cert of G Stevenson-7-29%-15-Rv4



CERTIFICATION PURSUANT TO RULE 1:4-4 (¢)

Richard J. Allen, Jr., of full age, hereby certifies as follows:

1. I am submitting this Certification in accordance with R. 1:4-4 (c) (Facsimile
Signature) of the Rules Governing the Courts of the State of New Jersey.

2. I personally spoke with the deponent on July 30, 2015. During my conversation, the
deponent acknowledged the genuineness of his or her signature appearing on this document.

3. I will file a copy of this document with the original signature affixed if requested by
the Court or a party.

I hereby certify that the foregoing statements made by me are true. I am aware that if any of

the foregoing statements made by me are willfully false, I am subject to punishment.

Dated: July 30, 2015

i wlen, Jr.
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BOROUGH OF EAST RUTHERFORD
RESOLUTION NO. 82-2015

RESOLUTION DECLARING THE INTENT OF THE BOROUGH
OF EAST RUTHERFORD TO FULLY COMPLY WITH ITS
CURRENT AND FUTURE MOUNT LAUREL OBLIGATIONS
AND TO SERVE AS THE “CATALYST FOR CHANGE" TO
RENDER ANY EXCLUSIONARY ZONING LAWSUITS AS
“UNNECESSARY LITIGATION”

WHEREAS, on or about June 1, 2006, the Superior Court entered a Fina!
Judgment in the matter entitled Tomu Development Co. v. Borough of East Rutherford
(the “Tomu Decision™) which; among ather things, determined that the Borough failed to
meet its Affordable Housing obligations, appointed a Compliance Monitor (the Monitor™)
to supervise the Borough'’s land use regulatory system and required the Borough and the
Monitor to draft and submit an Affordable Housing Plan to Council on Affordable
Housing (“COAH"} to obtain substantive Certification from COAH of the Borough’s
Affordable Housing Plan; and

WHEREAS, the Zomu decision awarded a Builder’s Remedy to Tomu
permitting it to construct 420 units of housing in East Rutherford at the site of which 60
units would be affordable; and

WHEREAS, the Court’s Final Judgment in Tomu required the Borough to seek
substantive Certification of its Housing Element and Fair Share Plan (“HEFSP") through
COAH and therefore the Borough brought itself under COAH’s jurisdiction to permit
administrative process o resolve disputes over affordable housing matters rather than
litigation (see N.J.S.A, 52:27D-303); and

WHEREAS, on or about December 31, 2008, the Borough submitted a HEFSP
and a Petition for Substantive Certification to the Council on Affordable Housing
(“COAH"); and

WHEREAS, the Borough's Petition was deemed complete by COAH on or about
June 8, 2009; and

WHEREAS, the Borough has awaited the COAH process to move forward
pursuant to its duly adopted regulations; and

WHERIEAS, as a result of that filing with COAH, the Borough hes been
protected against exclusionary zoning and builder’s remedy lawsuits by the provisions of
the Fair Housing Act, N.J.S.4. 52:27D-316 pending completion of COAH’s process; and



WHEREAS, on September 26, 2013, ihe Supreme Court released Ju re Adoption
of NJA.C 5:96 & 5:97 by N.J. Council on Affordable Housins, 215 N 578 (2013)
which invalidated the Round 3 regulations adopted in 2008 by the New Jersey Council on
Affordable Housing (*COAH"); and

WHERKEAS, the HEFSP submitted by the Borough was based upon the
regulatory requirements of the regulations invalidated in that case; and

WHEREAS, on March 14, 2014, the Supreme Court issued en order directing
COAH to propose new Round 3 regulations on or before May 1, 2014 and to adopt them
by October 22, 2014; and

WHEREAS, the March 14, 2014 Order further provided that, if COAH failed to
meet these deadlines, the Court would entertain & Motion in Aid of Litigant’s Rights
which could include an application for the right, on a case-by-case basis, o file a
builder’s remedy suit against a municipality under COAH's jurisdiction, such es the
Borough; and

WHEREAS, on April 30, 2014, in accordance with the March 14, 2014 Order,
COAH proposed Round 3 regulations and published them in the New Jersey Register on
June 2, 2014; and

WHEREAS, the proposed third round regulations again modified the regulatory
basis for calculating the Borough’s “fair share;” and

WHEREAS, COAH accepted public comments on the proposed Round 3
regulations until August 1, 2014, and indeed receivad roughly 3,000 comments; and

WHEREAS, on October 20, 2014, the COAH board met to consider adopting the
proposed regulations, reached a 3-3 deadlock and therefore did not adopt the proposed
regulations; and

WHEREAS, COAH therefore failed to meet the Supreme Court's October 22,
2014 deadline; and

WHERLEAS, COAH's failure to adopt the proposed regulations has left the
Borough in a continuing state of limbo, without knowledge of the applicable goveming
standards, despite its continuing commitment to satisfying its obligations voluntarily and
without the need for litigation; and

WHEREAS, on Qciober 31, 2014, Fair Share Housing Center (“FSHC") filed a
Motion In Aid of Litigant’s Rights urging the Supreme Court, among other things, 1o
direct trial judges — instead of COAH - to establish standards with which municipalities
must comply; and



WHEREAS, FSHC’s motion included en altemative fair share calculation for
each municipality, further highlighting the uncertainty of the regulatory framework with
which municipalities must ultimately comply; and

WHEREAS, on March 10, 2015, the Supreme Court issued its decision which
removed the immunity provided to municipalities like East Rutherford that complied with
the Fair Housing Act and COAH’s regulations but did so prospectively by affording
those municipalities, including East Rutherford, a stay of 90 days plus & 30 day period
following that stay wherein East Rutherford would have an exclusive right to seek Court
approval of its HEFSP and an extension of the immunity from Mt, Laurel lawsuits; and

WHEREAS, the Supreme Court’s March 10, 2015 decision did not adopt the
FSHC’s altemnative calculations; however, as a result of future regulations, litigation,
and/or legislation, it is entirely possible that the Borough's obligation may indeed differ
from those proposed by COAH or advocated by FSHC; and

WHEREAS, in light of all this uncertainty, it is possible that the Borough's
HEFSP may not be in compliance with the latest iteration under applicable State law of
its affordable housing obligations; and

WHEREAS, regardless of whatever its obligation is ultimately assigned, the
Borough remains committed to comply voluntarily with its obligations; and

WHEREAS, the Borough wishes to be in a position to complete its efforts to
comply voluntarily once its obligations are defined; and

WHEREAS, in So. Burlington County N.A.A.C.P. v. Tp. Of Mount Lagrel, 92
NJ. 158, 279-80 (1983} (“Mounnt Laurel II”), the New Jersey Supreme Court ruled,
subject to several other limitations, that in order for a plaintiff to be entitled to a builder’s
remedy, it must “succeed in litigation;" and

WHEREAS, in Toll Bros, Inc. v, Tp. Of W. Windsor, 173 N.J, 502, 507 (2002},
the Supreme Court ruled that in order for a developer to succeed in litigation, it must not
only prove that the municipality failed to create a realistic opportunity to satisfy its
affordable housing obligation, but also must be the “catalyst for change;™ and

WHEREAS, the Borough, in cooperation with the Monitor, hes complied will its
obligations under the Fair Housing Act and duly adopted COAH regulations; and

WHEREAS, accordingly, the Borough wishes to seek a continuation of its
immunily trom’the courts now that the Supreme Court has ruled that trial judges should
perform COAH's functions so that the Borough can complete its efforts to comply
voluntarily with whatever standards the courts may determine are apprapriate; and



WHERIEAS, the Borough herein intends to make its intentions to continue that
voluntary compliance process inescapably clear to the public and all concemed.

NOW THEREFORE, BE IT RESOLVED as [ollows:

1. The Borough acknowledges that, given its reliance upon COAH’s original
Round 3 repulations and subsequent uncertainty in the law, it is entirely possible that the
Housing Element and Fair Share Plan (“HEFSP™) submitted to COAH in December of
2008 may not be in compliance with the Borough’s affordable housing obligations as
may need 10 be revised to comply with standerds other then the original Round 3
regulations,

2. The Borough hereby reaffims its commitment to satisfy its affordable
housing cbligations, however they may ultimately be defined, veluntarily and in the
absence of any Mount Laure] lawsuits.

3 The Borough directs the Borough Attomney and Borough Planner, subject
to the supervision of the Manitor, to revise the Borough's HEFSP to reflect compliance
with the latest requirements and to submit that revised HEFSP to the Planning Board for
further action. Once its affordable housing obligations are defined, the Borough directs
its legal and planning professionals to take all reasanable and necessary action to epable
it and its Planning Board to satisfy those obligations expeditiously.

4, The Borough Attorney and Borough Planner, in cooperation with the
Maonitor, shall take such action as may be necessary or advisable, including the institution
of an action in the Superior Court for a Judgment of Compliance and Repose granting the
Borough immunity from exclusionary zening end builder's remedy lawsuits and to rely
upon this Resolution as appropriate to maintain the Borough’s current immunity from
exclusionary zoning suits,

5. The Borough Clerk shall forward a copy of this Resolution to the East
Rutherford Planning Board and to Robert T. Regan, Esq., the Monitor and to place this
Resolution on file in Borough Hall to put the public and all interested parties on notice of
the formal commitments herein.

6. This Resolution shall take effect immediately.

t hereby certlfy that the foregoing Is 3 true copy of the resolution pasged by the Mayor and Council at the meeting held
\‘

an the 19* day of May, 2015, Lo
. \ - "\v-}"s“- e
Danlalig Losenc, RMC
ye Nay Abstain Alsent

Counciimember Maoved Second
Briz) .
Homaychak
Lahuliier e
Perry
Stallone
Ravetling

XX XX
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ROBERT T. REGAN,
Special Master
345 Kinderkamack Road

P.O, Box 214

Westwood, New Jersey 07875
{201) 664-3344

EBQ.

TOMU DEVELOPMENT CO., INC.,

Plaintiff,
vl
BOROUGH OF CARLSTADT, PLANNING
BOARD OF CARLSTADT and NEW
JERSEY MEADOWLANDS COMMIBSION,

Defendants.

(1)

TOMU DEVELOPMENT CO., INC.,

PlaintifE,

Vo

BOROUGH OF EAST RUTHERFORD,
PLANNING BOARD OF EAST
RUTHERFORD and NEW JERSEY
MEADOWLANDE COMMISSION,

Defaendants.

THIS MATTER

coming on for trial before

FILED

NOV 2 8 2005
JONATHAN N, HARRIS

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NO. BER-L-5894-03

eivil Action

ORDER

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NO., BER-L-5895-03

Civil Action

ORDER

the Houorable

Jonathan N, Harris on August 8% and 5%, 2005, September 26%h, 27th,



28*h and 29*%, 2005 and November 2™ and 3", 2005, in the presence
of Thomas Jay Hall, BEsq. and Robert Kasuba, Esg. of the firm of
Sills, Cummis, Epstein & Gross, P.C., attorneys for plaintiff Tomu
Development Co., Inc, (“"plaintiff" or "Tomu"}; Richard J. Allen,
Jr., Bsqgq. of the firm of Kipp & Allen, LLP, attorney for
defendants Borough of Carlstadt and Planning Board of Carlstadt;
Beverly M, Wurth, Esq. of the firm of Calo Agostino, P.C.,
attorney for defendants Borough of East Rutherford and Planning
Board of East Rutherford; and Robert L. Gambell, Esqg., Deputy
Attorney General (Peter C. Harvey, Attorney General), attorney for
defendant New Jersey Meadowlands Commission ({*NJMC"), upon
plaintiff’s Complaint for a builder’s remedy pursuant to Southern
urlington u AR v. nt re wr . 92 N.d, 158
{1983) (hereinafter "Mount Laurel II"), and the Court having
previously entered an Order granting plaintiff’s wmotion for
partial summary judgment and determining that the land use
ordinances and regulations of Carlstadt and East Rutherford are
unconstitutional under Mount Laurel II, and the Court having
rendered a written decision on November 10, 2005, the provisions

of which are incorporated herein by reference, and good cause

appearing: %/
y <
IT IS on this @S day of m«ééﬂ\ , 2005;

2




ORDERED as follows:

1, Plaintiff is determined to be entitled to a builder’s

remedy pursuant to the decision in Mount Laurel II, and its lands

in Bast Rutherford and Carlstadt may be developed with a mixed use

project as follows:

The development in East Rutherford shall
consist of no more than 420 residential units
consisting of 360 market rate units and 60
affordable rental units, plus no more than 420
residential units consisting of 340 market
rate units and 80 affordable rental units in
Carlstadt. These units shall be located in
two midrise buildings which height shall not
exceed the 1lesser of Federal Aviation
Administration elevation guidelines or 230
feet. Bll dimensional requirements of Cthe
NJMC shall be satisfied, as must all
applicable requirements of the Residential
site Improvement Standards found in N.J.A.C.
5:21-1, et seq., In addition, there shall be
no more than 38,000 square feet of "ancillary
development" that shall include limited
commercia)l facilities (such as a dry cleaner
or convenience store}, recreational
facilities, public safety facilities, and
meeting rooms. The development shall include
a marina available to the public, to be
overseen by the NJIMC, but reserving five
berths for the development or its residents.
Tomu shall construct a riverwalk promenade,
plus public parking, to allow access to the
Hackensack River by mewbers of the public, all
as directed by the NJMC and in accordance with
applicable law. The development shall comply
with all other rules and regulations of the
NJMC that are not inconsistent with this
builder’s remedy. Finally, the development
shall comply with all Federal and local

3



statutes, regulations, development regulations
or ordinances that may apply and shall also
comply with all other State laws including,
but net limited to, the Fair Housing Act,
N,J.8.A, 52:27D-301 et seq.; Freshwater

Wetlands Protection Act, N.J.S.A. 13:9B-1 et
seg.; the Endangered and Nongame Species

Conservation Act, N.J.S.A. 23:2A-1 et seq.;
the Water Supply Management Act, N.J.S:A.
58:1A-1 et seqg.; the Water Pollution Control

Act, N.J.S.A. 58:10A-1 et seq.; the Realty
Improvement Sewerage and Facilities Act

(1954), N.J.S.A. 58:11-23 et seqg.; the Water

Quality Planning Act, N.J.S.A. 58:11A-1 et
seq.; the Safe Drinking Water Act, P.L. 1977,

¢.224, N,J.S.A. 58:12A-1 et seq.; the Flood
Hazard Area Control Act, N.J.S.A. 58:16A-50 et
seqg., and all implementing rules.

2. The land use regulations of Carlstadt and East
Rutherford remain invalid and unconstitutional insofar as such
provisions continue past exclusionary practices,

3, The Carlstadt and East Rutherford Planning Boards and
the respective governing bodies of these Borough (hereinafter
collectively "the municipal defendants") shall immediately prepare
comprehensive compliance plans (including appropriate strategies
to address the indigenous and unmet needs) for each municipality,
together with zoning and planning legislation to satisfy the fair
share obligations of rounds one and two, and the unmet need, all

in accordance with regulations adopted by the Council ©On

Affordable Housing ("COAH").



4. The municipal defendants shall draft meaningful Housing
Element and Fair Share Plans, together with fee ordinances (if

appropriate) and spending plans that are consonant with COARH

rules.

5, The municipal defendants shall exercise planning
discretion in deciding whet:her_ to employ a program of
rehabilitation grants, regional contribution agreements, avcessory
apartments, mobile homes, overlay zones, or any other incentive
devices to meet the fair share and unmet need,

8. The plans of the municipal defendants shall be

completed, adopted and presented to the Court no later than
February 28, 2006. In default thereof, all development
regulations in East Rutherford and Carlstadt, as the case may be,
shall be permanently invalidated, and a gcarce rescurce order
enjoining all land use development applications in the defaulting
Borough (whether before the Planning Board, Board of Adjustment or
the NIMC) shall become automatically effective,

7. In the event the municipalities, or either of them,
comply with the requirements heréinabove set forth, in such event

the respective complying municipality will be entitled to a six

(6) year judgment of repose commencing no earliex than February

28, 2006,



8. The Special Master shall regularly consult with
designated representatives of both Boroughs and their Planning
Boards and governing bodies during the preparation of the
compliance plans and he shall provide appropriate input and

constructive criticism throughout the process.

g. A copy of this Order shall be served by the Special
Master upon all counsel of record within days of the date

hereof.

J.8.C.
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NOT FOR PUBLICATION WITHQUT THE
APPROVAL OF THE COMMITTEE ON OPINIONS

TOMU DEVELOPMENT CO., INC.,

Plaintiff,
V.

BOROUGH OF CARLSTADT,
PLANNING BOARD OF CARLSTADT,
and the NEW JERSEY
MEADOWLANDS COMMISSION

Defendants,

TOMU DEVELOPMENT CO., INC,,

Plaintiff,
V.

BOROUGH OF EAST RUTHERFORD,
PLANNING BOARP OF EAST

RUTHERFORD, and the NEW JERSEY

MEADOWLANDS COMMISSION

Defendants,

SUPERICR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NO. BER-L-5894-03

SUPERIOR COURT QF NEW JERSEY
LAW DIVISION: BERGEN COUNTY
DOCKET NO. BER-L-5895-03

Decided: November 10, 2005

Robert A. Kasuba and Thomas Jay Hall (Sills
Cummis Epstein & Gross, P.C., attorneys)
tried the cause for plaintiff.

Richard J. Allen,
attorneys) tried the

(Kipp & Allen, LLP,
cause for defendant

Borough of Carlstadt and Planning Board of

Carlstadt.

Beverly M. Wurth

{Calo Agostino, A

Professional Corporation, attorneys) tried
the cause for defendant Borough of East

Rutherford and
Rutherford.

Planning Board of East



Robert L. Gambell (Peter C. Harvey, Attorney
General, attorney) tried the cause for
defendant New Jersey Meadowlands Commission.

JONATHAN N. HARRIS, J.S.C.

INTRODUCTION

On August 14, 2003, plaintiff filed two lawsuits alleging that
two southern Bergen County municipalities -- Carlstadt and East

Rutherford (see Figure 1)-- have engaged in patterns of exclusionary

Figure 1

zoning that violate the New Jersey Constitution as interpreted
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! their progeny,’ and the Fair Housing

in the Mount Laurel cases,
Act of New Jersey (FHA).? A builder’s remedy is sought to allow
plaintiff’s waterfront land at the foot of historic Paterson
Plank Recad on the Hackensack River to be developed with 840 units
of non-age-restricted housing, including 140 units of affordable
rental housing. The municipalities contend that they are not
responsible for the alleged abdication of constitutional
responsibility because they enjoy neither the power to zone
plaintiff’s land nor to affect the vast acreage® within their
municipal boundaries that is within the preeminent zoning
authority of codefendant New Jersey Meadowlands Commission (NJMC)
pursuant to N,J.S.A, 13:17-11.

I conclude that the municipalities have failed to comply
with their express obligations to provide realistic opportunities

for affordable housing within their borders, and that the NJMC

has implicitly fostered the long-standing municipal failures

! southern Burlington County NAACP v. Mount Laurel Township, 67 M.J. 151, cert. denied,
423 U.S. 808, 96 §. Cc. 18, 46 L. Ed, 2d 28 (1975} (Mount Laurel I}; Southern Burlington
Councy MAACP v. Mount Laurel Township, %2 N.J. 158 (1983} {Mount Laurel 1I).

2 pakwood at Madison v. Township of Madison, Ine., 72 N.J. 481 {1977); Holmdel Builders

Ass'n v. Township of Holmdel, 121 N,J. 550 (1%30); Toll Bros., Inc. v, IwWp. of W.
Windsor, 173 N.J. 502 (2002).

? N.5.5.A. 52:27D-301 to -329.

‘The New Jersey Meadowlands region consists of 19,485 acres spread over 30.4 square miles
in two counties and fourcteen municipalities, hetp://www meadowlands.state.nj.us/
commission/index.cfm {last visited on November 4, 2005.)
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through its benign neglect of the housing needs of the poor.® On
this subject, but perhaps not with the NJIMC directly in mind,

Chief Justice Wilentz, in Mount Laurel II wrote:

The basis for the constitutional obligation is simple:
the State controls the use of land, all of the land.
In exercising that control, it cannot favor rich over
poor. It cannot legislatively set aside dilapidated
housing in urban ghettos for the poor and decent
housing elsewhere for everyone else. The

government that controls this land represents
everyone. While the State may not have the ability to
eliminate poverty, it cannot use that condition as the
basis for imposing further disadvantages.

[92 N.J. at 209-210 (emphasis added).)

Additionally, plaintiff is entitled to a builder’s remedy because
none of the defendants has demonstrated that the site is

environmentally constrained, that construction of a high-density
mixed-use project would represent bad planning, or that plaintiff

has prosecuted this action in bad faith.

II. FACTUAL BACKGROUND

Plaintiff Tomu Development Co., Inc. (Tomu) owns several

adjoining parcels of land in Carlstadt and East Rutherford at the

* NIMC regulation N.J.A.C. 19:4-3.8 purports to reflect the NJMC’s commitment Lo
affordable housing. However, it gives little more than institutionalized lip service to
affordable housing obligations by merely “encouraging” municipal compliance with
guidelines of the Council on Affordable Housing (COAH). Unlike the proactive pasture of
the former Hackensack Meadowlands Development Commission in the 19803, the NJMC's
position until very recently simply reinforced municipal inertia and maintained the
scatus quo of a dearth of affordable housing in East Rutherford and Carlatadt.
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intersection of Paterson Plank Road’s eastern® terminus (in Bergen
County) and Outwater Lane, shoehorned between the New Jersey

Turnpike’s Western Spur and the Hackensack River. (See Figure 2.)

It appears from the record that the total land mass consists of
approximately 26.9 acres, with 4.9 acres located in Carlstadt and
22 acres located in East Rutherford. Not all of this land is

developable. Tomu acknowledges that in Carlstadt, only 3.584

¢ paterson Plank Road is commonly considered an east/west thoroughfare, at cne time
having been a wooden planked road through the Hackensack Meadowlands that connected
Hoboken and Paterson. See State ex rel. Zimmerman v. Township Committees of Bargen, 57
N.J.L. 68 {Sup. Ct. 1894). In reality, it is skewed to a northwest/southeast alignment
and at the point where it adjoins Tomu‘’s land, it is arguably at its southern terminus
in Bergen County. (See Figure 2.)
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acres are developable uplands (not wetlands) and in East
Rutherford, 5.286 acres are developable uplands {not wetlands).
In 1989, as part of a planned unit development consisting of
1,328,430 square feet of improvements proffered by then-owner
Riverview Associates, the land in East Rutherford received
permission from the NJMC to be developed with 350 residential
units, of which 70 were required to be devoted to affordable
housing. Additionally, the adjoining parcels were approved for a
100-suite hotel, 1,200-seat banquet facility, restaurants,
fitness center, multi-level parking facility, and a full service
135-berth marina. Although there was to be substantial
development in Carlstadt, no residential housing units were
proposed for that municipality. The NJMC zoning regulations at
the time designated the land as being within the Waterfront
Recreation and Marshland Preservation zones.’ Residential uses
were permitted at that time when they were included with a marina
or other water-oriented recreation use at a density of 15 units
per acre. Today, the NJMC’s zoning regulations do not permit
residential uses in the East Rutherford or Carlstadt parcels,
reflecting its 21°" century view of the land as most suitable

primarily for recreational uses associated with access to the

" Today the lands are split between the Envircnmental Conszervation zoning district and
the Waterfront Recreation zoning district. Residential use was permitted on all of
Tomu's uvplands until the 2004 amendment to the NJMC Master Plan, after the commencement
of the lnstant Mount Laurel action.
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Hackensack River.? N.J.A.C. 19:4-5.18 (“The Waterfront Recreation
zone is designated to accommodate marinas in combination with
other water-oriented commercial and recreation facilities that
provide and encourage public access to and visibility of the
Hackensack River or its tributaries. The Waterfront Recreation
zone is to be developed in such a way that views of the river are
protected.”).

The land was never developed according to the approvals
granted in 1989. However, so-called “interim uses” were permitted
by the NIJMC to be established and operated on the land until the
ultimate development became realistic. These interim uses include
a marina, a golf driving range and putting facility, and a cafe.
For ten years following the initial approval, the NJMC and its
predecessor agency approved extensions keeping the approvals
alive. Then, in 1999, the NJIMC declined further to extend Tomu's
approvals. Presently, Tomu and the NJMC are engaged in litigation
in the Office of Administrative Law that revolves around whether
the 1989 development approvals were unreasonably not extended by
the NJMC. For reasons that are unclear, this dispute has lingered

without resclution at the agency level for more than five years.

' For a recent take on how another riverfront is undergoing redevelopment, See New York
Times article of October 31, 2005, “Recoms With Views Replace Factories on Hudson's
Banks,” http://www.nytimes.cem/2005/10/31/nyregion/
3lhudson,.html?ex=113168520058n=af3792948d52a1284e1i=5070 (last visited on November 9,
2005). See also The Record article of November 4, 2005, “Vislons of Hackensack River
Renaissance,” http://www.northjersey.com/
page.php?gstr~eXJIpenk3ZfckN2Y3dnFLZUVFeXkzImZnYmVsN2Y3dnFlZUVEeXk20DA3NZA3 ({last
visited on November 8, 2005).

7 L-5894-03; L-5895-03



As part of its efforts in this case to secure a builder’s
remedy, Tomu has proposed building a mixed-use facility on its
combined lands. Originally, Tomu sought a builder’s remedy for
988 residential units, divided equally between the two
municipalities. By the end of the trial, however, Tomu refined
its proposal so that the development would consist of 420 housing
units (360 market rate units (85.7%) and 60 affordable rental
units (14.3%)) in East Rutherford, plus an additional 420 housing
units (340 market rate units (81%) and 80 affordable rental units
(19%)) in Carlstadt. In the aggregate, the final proposal offers
a total of B40 housing units, of which 140 would be available for
rent to low and moderate income persons.’ These units would be
located in two midrise buildings that would not exceed Federal
Aviation Administration elevation guidelines, approximately 230
feet in height. In addition, Tomu proposes approximately 38,000
square feet of “ancillary development” that would include limited
commercial facilities such as a dry cleaner, recreational
facilities, publig safety facilities, and meeting rooms. Tomu
would make a marina on the site available to the public,
presumably to be overseen by the NJMC, reserving five berths for

private purposes. Finally, Tomu proposes that it build a

" These affordable housing units would have to comply with COAH regulations regarding
distribution of incemes, N.J.A.C. 5:93-7.2 and distribution of bedroom types, N.J.A.C.
5:93-7.3. The details of compliance with these regulations were not explored at the
trial. As rental units, each municipality should be able to garner bonus credits
provided by H,J.A.C. 5:93-5.15(d) (1).
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riverwalk promenade, plus public parking, to allow access to the
Hackensack River by members of the public.

In earlier proceedings in this action, I determined that
Tomu had clearly demonstrated that both East Rutherford and
Carlstadt had failed to comply with their constitutional
obligations regarding affordable housing opportunities.? The
municipal failures were systemic and long standing. Neither East
Rutherford nor Carlstadt had done anything meaningful to fulfill
their separate obligations for new affordable housing, and their
response to indigenous need was a deafening silence. AlthPugh
both municipalities claimed that they were utterly helpless to
accommodate affordable housing by rezoning land under the
jurisdiction of the NJMC -- an understandable, if crabbed,
position —-- they even neglected to address their obligation to
rehabilitate substandard housing units. Neither municipality
participated in COAH’s voluntary process leading to substantive
certification. Although the witnesses who testified on behalf of
the municipalities vociferously trumpeted their openness toc low
and moderate income housing, their inaction over at least the
last two decades bespeaks the opposite.

The municipalities argue that since they control the land

use decisions over such little land within their borders, they

Y in granting partial summary judgment in favor of Tomu on the issue of municipal
noncompliance with the Mount Laurel doctrine and the FHA, I appointed Robert T. Regan,
Esg. to serve as Special Master to asgist the parties and the court in developing a
compliance plan.
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should be either relieved of their Mount Laurel obligations or
otherwise excused from constitutional compliance. Although many
sounds and messages are carried by the natural breezes that flow
across the Hackensack Meadowlands, I will not allow the message
of Mount Laurel to be drowned out. The NJMC must share some of
the blame for the baleful circumstances that exist in these
municipalities’ responses to affordable housing obligations. The
NJMC has been a convenient scapegoat upon which the
municipalities heap their scorn when it comes to discussions
about their loss of home rule over land use decisions. The irony
is not lost on me that now the municipalities seek refuge under
the inaction of their former nemesis, the NJMC. What is even more
distressing is the past behavior of the NJMC -- arguably
inconsistent with one of its purposes to foster the use of land
for new homes and residential uses!! —- that has enabled the
defendant-municipalities to avoid providing affordable housing
opportunities, thereby perpetuating the exclusionary character of

these boroughs.

ITI. DEIERMINATIONS OF LAW

The dominant question in every Mount Laurel action is
whether the municipality has created a realistic opportunity for
the construction of its fair share of the region’s needs for

affordable housing. In reviewing the municipality’s response to

Y ON.J.5.A. 13:17-1.
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its constitutional duty, the judiciary should harmonize its
decisions wherever possible to COAH guidelines and policy. See

Hills Dev. Co. v. Bernards Twp., 103 N.J. 1, 22 (1986). Courts

hearing and deciding exclusionary zoning cases should follow

COAH's fair-share methodology. Id. at 63 and see Bi-County Dev.

Corp. v. Mayor of Borough of Oakland, 224 N.J. Super. 455, 458-59

{Law Div. 1988); Mount Qlive Complex v. Township of Mount Olive,

340 N.J. Super. 511, 527-28 (App. Div. 2001). The good faith or

bad faith of the municipality is not a relevant consideration in
determining the municipal obligation. Such considerations,
however, may be appropriate once a remedy must be imposed.

The instant case is dramatically more complicated!? than the
ordinary ceontested Mount Laurel case (which is already
complicated enough) because the lands that are the subject of the
builder’s remedy, together with large tracts in both
municipalities, are not subject to municipal land use controls.
The role of the NJMC thus becomes a focus of the action. Upon a
review of the extensive record generated in this case, I conclude
that there is no significant evidence in this case that any of
the governmental agencies —-- meaning Carlstadt, East Rutherford,

and the NJMC —- took any meaningful steps to provide reasonable

12 The trial consumed eight trial days spread over four months. In addition, 1 viewed
the property in the presence of the attorneys under the procedures of Morris County
Land Improvement Co. v. Township of Parsippany-Troy Hills, 40 N.J. 53%, 548-49, (19%&63).
A lengthy recess was taken in August and September 2005, to give the parties a final
chance to try to reach a mutual accommodation and resclve their differences. Although
the Special Master valiantly pursued settlement efforta, the mediation process failed.
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opportunities for low and moderate income housing in East
Rutherford and Carlstadt. Indeed, shortly before the trial in
this case, the NJMC approved a housing development in an isoclated
area of East Rutherford that conspicuously omitted any obligation
on the part of the developer to devote a percentage of the units
to the needs of low and moderate income persons. Also, in East
Rutherford’s downtown -- albeit before this exclusionary zoning
case was filed —- the municipality approved multi-~family
developments on lands within its zoning contrel, but made no
accommodations for a set aside of low or moderate income housing
units. Although at trial the NJMC attempted to eschew its prior
gentle disregard of affordable housing needs, I conclude that it
is as responsible for the lack of affordable housing in East
Rutherford and Carlstadt as are those municipalities’ elected
officials. Although I can not say that the NJMC violated its duty
under the constitution to provide affordable housing
opportunities, it aided and abetted the municipalities’ turning
blind eyes to the plight of the poor, in direct violation of the
municipalities’ affirmative obligations under the Mount Laurel
doctrine.

The threshold step in determining municipal compliance with

the Mount Laurel doctrine requires calculation of fair share.
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Carlstadt’s current!’ cumulative affordable housing obligation as
determined by COAH is 198 units. Twelve of these units represent
satisfaction of an indigenous need, or rehabilitation component.
The balance of 186 units represents Carlstadt’s pre-credited
obligation of its region’s present and prospective need, or the
so-called inclusionary or new construction component. Carlstadt
claims that it is land poor and therefore it is entitled to a
reduction in the COAH-computed obligation for new construction
because it has no sites available, including the Tomu site, which
it considers unsuitable for housing. It also claims that it is
entitled to credits for some of its indigenous obligation because
of rehabilitation work done in the last few years. Under COAH
rules, credits for rehabilitation are governed by N.J.A.C. 5:93-
3.4:
(a) A municipality may receive credit for
rehabilitation of low and moderate income substandard
units performed subsequent to April 1, 1990,
(b} Units shall be eligible for crediting if:
1. They were rehabilitated up to the

applicable code standard and that the average capital

cost expended on rehabilitating the housing units was

at least 58,000; and

2. The unit is currently occupied by the
occupants who resided within the unit at the time of

rehabilitation or by other eligible low or moderate
income households.

*¥ This does not include Carlstadt’s third round obligations as lmplemented by COAH's
“growth share” regulations. N.J.A.C. 5:94-1.1 er segq.
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{c} Credits for rehabilitation shall not exceed

the rehabilitation component and shall only be

credited against the rehabilitation component.

Carlstadt proved at trial that several dwelling units in the
municipality were the beneficiaries of block grants exceeding
$8,000 each to be used for unspecified purposes, but presumably
rehabilitative in nature. However, it did not satisfy the
requirement of proving that any unit “is currently occupied by
the dccupants who resided within the unit at the time of
rehabilitation or by other eligible low or moderate income
households.” Thus, Carlstadt is not entitled to any credits
against its twelve unit obligation for indigenous need.

East Rutherford’s current'! cumulative affordable housing
obligation as determined by COAH is 104 units. Thirty-four of
these units represent satisfaction of an indigenous need and the
balance of 70 units represents East Rutherford’s new construction
component. Unlike Carlstadt, East Rutherford neither challenges
the new construction component of its fair share obligation nor
seeks a vacant land adjustment. Like Carlstadt, however, it
claims entitlement to credits for recent rehabilitation efforts.
However, also like Carlstadt, and for the same reasons, it has
failed to satisfy the proof requirements of N.J.A.C. 5:93-
3.4(bY(2). Thus, East Rutherford is not entitled to any credits

against its 34 unit obligation for indigenous need.

" This does not include East Rutherford’s third round obligacions as implemented by
COAH'a “growth share” regulations. N.J.A.C. 5:94-1.1 et seg.

i4 L-5894-03; L~5895-03



Under N.J.A.C. 5:93-4.1 and -4.2, where developable land is
supposedly scarce, a municipality may attempt to demonstrate that
it does not have the physical capacity to address the fair share
housing obligation calculated by COAH. This is known as the “lack
of land” or “vacant land” adjustment. It is up to the
municipality to prove its entitlement to this adjustment.
N.J.A.C. 5:83-4.2. This process involves the identification of
all appropriate vacant land in the municipality and the
assignment thereto of dwelling unit densities, which produces
what COAH calls the municipal realistic development potential
{RDP). N.J.A.C. 5:83-4,2(f). ARnother way of expressing this
adjustment process is to recognize that a land poor municipality
is entitled to a vacant land adjustment or “adjustment due to
available land capacity.” However, in order to obtain this
adjustment, the municipality must perform an exhaustive planning
analysis and convince the court of its clear entitlement to an
adjustment.

The actual calculaticon of RDP is not subject to arithmetic
precision or mathematical perfection. It is based upon an
assessment of the competent factual and expert evidence, informed
by the gloss of COAH rules, and ultimately distilled into a
concrete number. It is neither forensic alchemy nor judicial
sleight-of-hand that results in the RDP. Rather, it emerges from
the overarching notion that whatever the development potential is

calculated to be, it must perforce be based upon a foundation of
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realism. The question to be answered is, what is the realistic
{(not necessarily the maximal) development capacity of the land?
The process of computing the RDP is expressly outlined in
N.J.A.C. 5:93-4.2 and is supposed to begin with the municipality
creating a map showing all existing land uses. Next, the
municipality should prepare an inventory of all vacant parcels by
block and lot. Third, the municipality may exclude certain vacant
lands from the inventory based upon certain objective conditions.
Fourth, the municipality must presumptively include all other
vacant lands and may include underutilized, but not vacant, lands
including certain golf uses, nurseries and farms, and
nonconforming uses. In connection with nonvacant land, COAH may
request confirmation from the owner indicating the site’s
availability for inclusionary development. Fifth, land may be
excluded from the inventory by the municipality if it falls

within any of the following categories:

1. Constrained agricultural lands.

2. Environmentally sensitive lands.

3. Historic and architecturally important sites.
4. Certain active recreational lands.

5. Certain conservation, parklands, and open space
lands.

6. Other sites determined to be not suitable for low

and moderate-income housing.

The final step in the RDP recipe is to assign a site-

specific density and percentage set-aside for each parcel that
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has survived the culling process. The minimum presumptive density
shall be six units per acre and the maximum presumptive set-aside
shall be 20 percent. The regulations require a consideration of
“the character of the area surrounding each site and the need to
provide housing for low and moderate income households in
establishing densities and set-asides for each site.” N.J.A.C.
5:93-4.2(f).

Before completing the computation of RDP, I must point ocut
that the criteria for inclusion in RDP is not the same criteria
used to determine the inclusion or exclusion of a site as part of
an ultimate compliance mechanism. N.J.A.C. 5:93-5.3 provides
guidance as to which sites are appropriate to be designated for
inclusionary development. It includes the requirement that the
site be *“available, suitable, developable, and approvable, as
defined in N.J.A.C. 5:93-1."” These criteria -- except arguably
suitability —-- do not apply when RDFP is computed. Rather, they
play a role when the municipality’s compliance plan reveals those
sites to which it intends to confer incentive inclusionary zoning
or other site-specific affirmative measures to meet the RDP.
Thus, the only two relevant criteria for RDP purposes are 1)
planning concerns and 2) affordable housing needs.

Carlstadt argues that it has neither vacant nor underutilized
land that could accommodate housing, much less affordable housing,
and therefore its RDP should be fixed at zero. The Special Master

concurs, to the extent that he agrees that Carlstadt has scarce
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land resources, but disagrees that the Tomu site is inappropriate
for housing. Indeed, as the Special Master noted, the Tomu
property is “the only game in town.”

To make its argument, Carlstadt contends that the Tomu site
is unsuitable for housing because it is located on a cul de sac
and isolated from the already-residentially developed areas of
Carlstadt. A careful, nuanced analysis of actual adjacent uses,
the surrounding road network, and local environmental conditions
was eschewed in favor of the default position that simply because
the Tomu land was approximately three miles from the core of
municipal services (municipal building, public safety facilities,
library, and schools) it was not appropriate for housing. This
undefined concept of site isclation as a basis for unsuitability
for housing is belied by the recent NJMC approval of a 614 unit
residential development in East Rutherford on a distant and
isolated area of Route 3. This project, approved by the NJMC in
May 2005, shares many of the same attributes of the Tomu land, yet
it was thought fully appropriate for residential development by
the NJMC. In like vein, during the trial, the NJMC virtually
conceded site suitability of the Tomu site and did not seriously
dispute that the Tomu land in Carlstadt could be used for housing.
However, it clearly preferred that it be utilized for recreation
purposes in accordance with the NJMC Master Plan and not for high

density housing.
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Carlstadt’s position regarding site suitability is untenable
and unpersuasive, even though it was expressed by the experienced
expert on behalf of the municipality. I conclude that her ultimate
opinion constitutes nothing more than a net opinion, the product
of the personal views of the expert, untethered to objective
standards and principles in the discipline of professional
planning. The net opinion rule provides that an expert's "bare
conclusions, unsupported by factual evidence" are inadmissible.

Buckelew v. Grossbard, 87 N.J. 512, 524 {(1981). The rule often

focuses upon "the failure of the expert to explain a causal
connection between the act or incident complained of and the
injury or damage allegedly resulting therefrom." Ibid. In this
regard, the net opinion rule reguires the expert witness "to give
the why and wherefore of his expert opinion, not just a mere

conclusion." Jimenez v. GNOC, Corp., 286 N.J. Super. 533, 540

(App. Div.), certif. denied, 145 N.J. 374 (1996). It is

insufficient for an expert simply to follow slavishly an "accepted
practice" formula; there must be some evidential support offered
by the expert establishing the existence of the standard. A
standard that is personal to the expert is equivalent to a net

opinion. Taylor v. DeLosso, 319 N.J. Super. 174, 180 (App. Div.

1999) . In Kaplan v. Skoloff, 339 N.J. Super. 97 (App. biv, 2001),

an attorney'’s expert opinion was rejected in a legal malpractice

case for the following reasons:
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Plaintiff's expert offered no evidential support
establishing the existence of a standard of care,
other than standards that were apparently personal to
himself. In this regard, Ambrosic failed to reference
any written document or unwritten custom accepted by
the legal community recognizing what would constitute
a reasonable settlement under the facts presented in
this case. In this stark absence of supporting
authority, Ambrosio provided only his personal view,
which, as we have explained, "is equivalent to a net
opinion." (quoting Taylor v. DeLesso, 319 N.J. Super.
at 180).

(339 N.J. Super at 103.].

In the instant case, Carlstadt’s expert opinion regarding site
suitability was similarly barren of evidential support, and I
reject it. In fact, using COARH parameters for suitability found in
N.J.A.C. 5:93-1.3 (“[s)uitable site means a site that is adjacent
to compatible land uses, has access to appropriate streets and is
consistent with the environmental policies delineated in N.J.A.C.
5:93-4") it appears that the Tomu land in Carlstadt is plainly
suitable for housing. The land that surrounds the Tomu site is
dedicated to nature preservation, river access, and benign utility
uses. The Special Master described the area as positively
“bucolic” in comparison to the Route 3 residential development
recently approved in East Rutherford. Although it is at the end of
a long cul de sac (Paterson Plank Road) that also serves as a
major service road along the northern edge of facilities at the
New Jersey Sports and Exposition Authority, the site has access to
a significant thoroughfare that is plainly capable of handling the
anticipated traffic. Carlstadt did not present any expert evidence

that the capacity of the road network would be inappropriate for
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the proposed housing; its best argument seemed to be that
potential residents would encounter congestion when the New Jersey
Sports and Exposition Authority’s facilities were operating or
that they might endure inconvenience if the road were closed
because of an accident or other emergency. These arguments do not
militate against the development of housing on the site. Even
Carlstadt’s argument about the land’s remote location -- as
compared to Carlstadt’s developed “downtown” -- is unpersuasive
because Paterson Plank Road provides excellent access to points
north and east, including the already-residentially developed
areas of Carlstadt and East Rutherford. Finally, Carlstadt did not
demonstrate how the Tomu uplands, already being used for
commercial purposes, would detract from, degrade, or defeat the
environmental policies of the NJIMC.

Table 1 summarizes my computation of RDP according to COAH
methodelogy and results in Carlstadt’s RDP of 72 units of low and
moderate income housing:

Table 1:

Summary of RDP Calculation
for Carlstadt

Site Unconstrained Units per Total Bet- RDP
Araa (In Acre Units Aside Units
acreaes)
Tomu Site 3.584 100 358 20% 72

I selected a density of 100 units per acre because it is

consistent with the approximate average of the density approved on
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the East Rutherford portion of the Tomu site by the NJMC in 1989
of 66'° units per acre, and the recently approved density of 146%¢
units per acre on the Route 3 site by the NJMC. I also took into
account the Special Master’s reminder that a density of 110%7

units per acre was the agreed-upon density in East/West Venture v.

Fort Lee, 286 N.J. Super. 311, 322 (App. Div. 1996). Tomu’s final

proposal for a builder’s remedy results in a density of 117'®
units per acre, which is not much more than the density I selected
for purposes of computed Carlstadt’s RDP.

A developer is entitled to a builder's remedy if: (1) it
succeeds in Mount Laurel litigation; (2) it proposes a project
with a substantial amount of affordable housing; and (3) the site
is suitable, that is, the municipality fails to meet its burden of
proving that the site is environmentally constrained or
construction of the project would represent bad planning. Mount

Laurel II, 92 N.J. at 279-280; Shire Inn, Inc. v. Borough of Avon-

by-the-Sea, 321 N.J. Super. 462, 465 (App. Div.), certif. denied,

162 N.J. 132 (1999). "The builder's remedy is a device that
rewards a plaintiff seeking to construct lower income housing for

success in bringing about ordinance compliance through

% 350 units were approved on 5,286 acres of upland.
' §14 units were approved on 4.2 acres of upland.
'’ 585 units were approved on 4.88 acres.

'® 420 units are proposed on 3.584 acres of upland.
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litigation.” Allan-Deane Corp. v. Bedminster Township, 205 N.J.

Super. 87, 138 (Law Div. 1985).

Even if a developer satisfies these three prongs, it may
still bhe disqualified from receiving a builder’s remedy if it is
found that the developer acted in bad faith or has used the Mount
Laurel doctrine as a bargaining chip:

Care must be taken to make certain that Mount
Laurel is not used as an unintended
bargaining chip in a builder’s negotiations
with the municipality, and that the courts
not be used as the enforcer for the builder’s
threat to bring Mount Laurel litigation if
municipal approvals for projects containing
no lower income housing are not forthcoming.
Proof of such threats shall be sufficient to
defeat Mount Laurel litigation by that
developer.

[Mount Laurel II, 92 N.J. at 280.]

The loss of a builder’s remedy to an otherwise-gualifying
plaintiff-developer is neither novel, nor shocking. The interests
of the absent class — the unhoused poor — for which the
litigation is prosecuted, will not be prejudiced as long as the
municipality’s compliance mechanism is capable of satisfying the
ultimate fair share obligation. Other land in the municipality
that is identified as being realistically developable with
affordable housing will absorb the disqualified plaintiff-
developer’s complemant of low and moderate-income housing. In
this case, however, no other land in either municipality has been
proffered as being capahble of providing affordable housing.

Ironically, the NJMC, just a few months ago, squandered an
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opportunity to inject affordable housing into East Rutherford as
part of the 6l4-unit residential development approved for the
Route 3 Service Road. Thus, even if some bad conduct exists on
the part of plaintiff, it must be balanced by the needs of the
absent class.

The record preduced at trial does not support the conclusion
that Tomu acted in bad faith or manifestly engaged in conduct
prohibited by the Mount Laurel doctrine. Notwithstanding Tomu’s
conceded profit motivation, it cannot rightly be criticized as
abusing Mount Laurel principles simply because of its incessant
efforts to develop its land. The administrative proceedings that
are pending in the QOffice of Administrative Law have little
bearing on Tomu'’s present application. There is nothing contrary
to the public interest for a land owner to attempt to keep as
many of its development options open and available as possible.
The doctrine of election of remedies is inapposite when the
rights of the absent class of unsheltered poor are involved.
Although there is some evidence in the record that suggests that
Tomu representatives may have allowed the words “Mount Laurel
Project” to slip from their lips during one or more discussions
with, or in the presence of, municipal officials, I find those
comments to be stray and harmless error, not worthy of a
wholesale disenfranchisement that would redound to the detriment

of the absent class.
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No responsible local official is unaware of the obligations
that the Meunt Laurel doctrine has imposed. To argue seriously
that the chief executive officers of the NJMC, East Rutherford,
and Carlstadt were taken aback by mention of affordable housing
in connection with the development of vacant land is almost
laughable. The dreadful record of disaccomplishment of the NJMC,

East Rutherford, and Carlstadt since Mount Laurel II and the

adoption of the FHAR speaks volumes more than an amateurish
utterance by a Tomu representative of the new seven dirty words,!’
“Mount Laurel low and moderate income housing.” Mount Laurel
litigation must not devolve into a dreaded game of gotcha, where
the mere expression of proscribed words results in a
disqualification. Taken in context and under the totality of the
circumstances I can not say that the Tomu representatives’
references to potential Mount Laurel litigation had any negative
effect upon the public interest, other than the transient
righteous indignation suffered by the officials who heard the
comments.

In this case, Tomu satisfies all three prongs of the three-
prong test for entitlement to a builder’s remedy. First, it

successfully participated in obtaining summary judgment declaring

East Rutherford’s and Carlstadt’s development regulations

¥ The original seven dirty words, of course, are attributed to comedian George Carlin.
See hrtp://en.wikipedia,org/wiki/George_Carlin (last visited on November 8, 2005)., I
will not repeat them here, but they may be found at FCC v. Pacifica Foundation, 438
U.s. 726, 751; 98 5. Ct. 3026, 3041; 57 L. Ed. 2d 1073, 1095 {1978}.
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invalid, thereby necessitating rezoning and the appointment of
the Special Master. Second, it has offered to make substantial
contributions to the municipalities’ nonexistent stock of family-
type low and moderate income housing units. Third, the
municipalities have failed to demonstrate that because of
substantial planning concerns, Tomu’s proposed use of its land in
both municipalities is clearly contrary to sound land use
principles. Said another way, the competent evidence clearly
establishes that the land is fully capable of being developed for
Tomu’s proposed development and there are neither legitimate
planning concerns nor environmental constraints that would hinder
a sound development. The site is qualified for affordable housing
substantially in the manner proposed by Tomu.

One issue that received attention at the trial was the
manner of conveying wastewater from the site. The Carlstadt
inclusionary development will bhe serviced by the Carlstadt
Sewerage Authority. The East Rutherford inclusionary development
could be serviced by the East Rutherford Sewerage ARuthority, but
Tomu wants all of the development’s sewage to he serviced by the
infrastructure of the Carlstadt Sewerage Authority under an

inter-municipal agreement authorized by Dynasty Building Corp. v.

Borough of Upper Saddle River, 267 N.J. Super. 611 (App. Div.

1993) and Samaritan Center, Inc. v. Borough of Englishtown, 294

N.J. Super. 437 {(Law Div, 1996}, as validated by Bi-County Dev.

of Clinton, Inc. v. Borough of High Bridge, 174 N.J. 301, 327-328
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(2001). Since East Rutherford enjoys its own sewer network, there
is no sound reason, on the record presented in this trial, for me
now to declare that Tomu is entitled to a Bi-County-like remedy.
It is simply premature to engineer the wastewater management of
the project, keeping in mind that Tomu has demonstrated the
feasibility of dealing with its sewage discharge through either
or both municipalities’ infrastructure.

In light of the foregoing, I shall enter an order granting
Tomu’s application for a builder’s remedy to allow its lands in
East Rutherford and Carlstadt to be developed with a mixed use
project as follows:

The development In East Rutherford shall consist
of no more than 420 residential units consisting of
360 market rate units and 60 affordable rental units,
plus no more than 420 residential units consisting of
340 market rate units and 80 affordable rental units
in Carlstadt. These units shall be located in two
midrise buildings which height shall not exceed the
lesser of Federal Aviation Administration elevation
guidelines or 230 feet. All dimensional requirements
of the NJMC shall be satisfied, as must all applicable
requirements of the Residential Site Improvement
Standards found in N.J.A.C. 5:21-1 et. seq.?® In
addition, there shall be no more than 38,000 square
feet of Yancillary development” that shall include
limited commercial facilities (such as a dry cleaner
or convenience store), recreational facilities, public
safety facilities, and meeting rooms. The development
shall include a marina available to the public, to be
overseen by the NJMC, but reserving five berths for
the development or its residents. Tomu shall construct
a riverwalk promenade, plus public parking, to allow
access to the Hackensack River by members of the
public, all as directed by the NJMC and in accordance

* This decision does not prohibit Tomu from applying to the appropriate agency for
variances, esceptions, waivers or other relief from applicable regulations,
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with applicable law. The development shall comply with
all other rules and regulations of the NJMC that are
not inconsistent with this builder’s remedy. Finally,
the development shall comply with all Federal and
local statutes, regulations, development regulations
or ordinances that may apply and shall alsoc comply
with all other State laws including, but not limited
to, the Fair Housing Act, N.J.S.A. 52:27D-301 et seq.;
Freshwater Wetlands Protection Act, N.J.5.A. 13:9B-1
et seq.; the Endangered and Nongame Species
Conservation Act, N.J.S.A. 23:2A-1 et seqg.; the Water
Supply Management Act, N.J.S.A. 58:1A-1 et seq.; the
Water Pollution Control Act, N.J.S.A. 58:10A-1 et
seqg.; the Realty Improvement Sewerage and Facilities
Act (1954), N.J.S.4. 58:11-23 et seq.; the Water
Quality Planning Act, N.J.S.A. 58:11A-1 et seq.; the
Safe Drinking Water Act, P.L. 1977, <.224, N.J.S.A.
58:12A-1 et seq., the Flood Hazard Area Control Act,
N.J.S.A. 58:16A~50 et seq., and all implementing
rules.

The order shall further declare that East Rutherford’s and
Carlstadt’s land use regulations remain invalid and
unconstitutional insofar as they continue past exclusionary
practices. The East Rutherford and Carlstadt Planning Boards and
the respective governing bodies shall immediately prepare
comprehensive compliance plans (including appropriate strategies
to address the indigenous and unmet needs) for each municipality,
together with zoning and planning legislation to satisfy the fair
share obligations of rounds one and two, and the unmet need, all
in compliance with COAH regulations. They shall draft meaningful
Housing Element and Fair Share Plans, together with fee
ordinances (if appropriate) and spending plans that are consonant
with COAH rules. They shall exercise planning discretion in

deciding whether to employ a program of rehabilitation grants,
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regional contribution agreements, accessory apartments, mobile
homes, overlay zones, or any other incentive devices to meet the
fair share and unmet need. This plan shall be completed, adopted,
and presented to the court no later than February 28, 2006. In
default thereof, all development regulations in East Rutherford
and Carlstadt shall be permanently invalidated and a scarce
resource order enjoining all land use development applications in
East Rutherford and Carlstadt (whether before the Planning Beard
or Board of Adjustment or the NJMC) shall become automatically
effective. On the other hand, if the municipalities, or either of
them, comply, they will be entitled to a six-year judgment of
repose commencing no earlier than February 28, 2006.

The Special Master shall regularly consult with designated
representatives of East Rutherford and Carlstadt and their
Planning Boards and governing bodies during the preparation of
the compliance plans and he shall provide appropriate input and

constructive criticism throughout the process.

IV. CONCLUSION

I understand that “no one wants his or her neighborhood

determined by judges.” Hills Dev. Co. v. Bernards, supra, 103

N.J. at 63-64. Nevertheless, this case demonstrates the risks
that attend the failure of municipalities to advance proactively

affordable housing opportunities. Hiding in plain sight of the
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NJMC, each of the defendant-municipalities elected to turn a cold
shoulder to the needs of those citizens most in need of decent
and affordable shelter.?! In like vein, the NJMC stood mute for
years while prospects for affordable housing were lost in East
Rutherford and Carlstadt, and available land grew scant. The NJMC
is complicit in the municipalities’ commission of constitutional
torts and the silent acquiescence of conditions where not one
unit of identifiable affordable housing has been built in twenty
years. Where other governmental actors have failed to conform
their conduct to the dictates of the constitution, it becomes the
duty of the judiciary to order remediation. That, simply, is what
has happened here. The stark reality of the situation is that in
the absence of court intervention, low and moderate income
housing would remain as illusory today as it has since the
inception of the NIJMC and its predecessor agency more than three
decades ago.

I request that the Special Master prepare the appropriate
order to memorialize this decision and submit it to all counsel

and to the court as soon as practicable pursuant to R. 4:42-1(c}.

1 Bg I write this opinicon, I am aware that France is encountering its worst civil
unrest in four decades, partly because of neglecting the shelter needs of its most
economically vulnerable citizens, incongruously living in the suburbs of Paris. See
"France Riots Spill Inte Bth Day,” http://www.cbanews.com/stories/2005/11/
03/world/mainl006022.shtml (last visited on November 8, 2005) and New York Times
article "Inside French Housing Project, Feelings of Being the Outsiders,®
http://www.nytimes.com/2005/11/69/international/evrope/09projeces.heml ({last visited on
Hovember 9, 2005}. The Upited States, including Wew Jersey, has a history of urban
violence that has been mitigated, however, -- in part -- by the creation of new housing
opportunities {and some hetter jobs and schools) for members of economic underclasses.
One of the goals of the Mount Laurel doctrine is tc consign such unrest and violence to
the dustbin of history.
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LAW DIVISION: BERGEN COUNTY
DOCRET NO. BER-L-5995-03

ivi ction

FINAL JuDGMENT

THIS MATTER coming on te be heard before the Honorabje

Jonathan N. Harris on Aprii 2¢ . 2006 in the pPresence of Thomas Jay



Hall, Esg. ang Robert Kasuba, Esq. of the firm of S8illse, Cunmis,
Epstein ¢ Gross, p.C., attorneys for Plaintiff Tomy Development
Co., Inc, ("plaintifgn or "Tomu"),; Richard J. Allen, Jr., Eagq. of
the firm of Kipp & Allen, LLP, attorney for defendants Borough of
Carlstadt and Planning Board of Carlstadt; Beverly M. Wurth, Eaq,
of the firm of Calo Agostino, P.C., attorney for defendants
Borough of East Rutherford and Planning Board of East Rutherforq;
and Christine Piatek, Esq., Deputy Attorney General (Zulima v.
Farber, Attorney General), attorney for defendant New Jersey
Meadowlands Commission ( “NJMC*) , upon the application of

defendants Borough of Carlstadt and Planning Board of the Borough

of Carlstadt and Borough of East Ru@&%%&nmw -

the Borough of gag: Rutherford (hereimsrrer collectively
"municipal defendants") for entry of a Judgment of Repose pursuant
to rn in C ty N v. Lriaur Lownghip, 192
N.J. 158 (1983) (hereinafter "Mount_ Laure] II®}, and the Court
having pPreviously entered an Order granting plaintiff a builder’s
remedy and determining that the 1lang use regulations of the
municipal defendants remain invalid and unconatitutional inasofar

a8 such provigiong continue past exclusionary Practices, which



Housing Element and Fair Share Plans and other legislation
consonant with rulesg of the Council op Affordable Housing
{hereinafter "COAH"), and the Court having rendered a written
Decision dateq May 19, 2006, the Provisions of which are
incorporated herein by reference, and good cause appearing:

IT IS on thig ! day of \’Ma ¢« 2006:

ORDERED AND ADJUDGED that effective on June 1, 2006 and

continuing untiy further Order of this Court ag follows;
1. There are hereby created, ag independent judicial
officers, a Mount Laurel Implementation Monitor for the Borough of

East Rutherford and a Mount Laurel Implementation Monitor for the

Bo:sough of cCarlstadt (collectively Called LNt epity— YT

reasonable fees, costa, and expenses of the Monitor shall be borne

the work done onp behalf of each municipality by the Monitor, The
Monitor shall have no role in logal government affairg except as
provided in this judgment . Excluding matters within the sole
jurisdiction of the New Jersey Meadowlands Commission, no zoning
permit, building permit, or any other authorization to use or
develop land or Structures within the Borough of East Rutherford
Or the Borough of Carlstadt shall be valid until ang unless it ig
reviewed and approved by the Monitor who shall have the following
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' additional powers :

A, The Monitor shall have unfettereq access to all
documents ang information the Monitor determines are necessary to
assist it in the execution of its dutieg. THe Monitor ghkal) have
the authoriﬁy to meet with, ang require reports on any relevant
subject from.any officer, agent, or employee of the Boroughs of
Bast Rutherforqd and Carlstadt. The Monitor shall receive advance
notice of, ang have the option to attend scheduled meetings of the
governing bodies, Planning boards, and boards of adjﬁstment.

B, After giving due rega;d to the current {(but now

suspended) land uge development legislation heretofore enacted by

the municipalities, the Monitor ahnllhuiax@hwith—“annpt T

s, g

necessary rules and regulations. (inciodtng, if appropriate,

interim or temporary rules ang regulations) -~ in ljen of zoning,
land use, ang development ordinances - that will immediately
provide reasonable cpportunities for the Creation of low angd
moderate income housing in accordance with the Fair Houming Act
(hereinafter "FHA®) and the rules and regulations of COAH, Each
municipality shall immediately adopt by ordinance the Monitor'sg
rules ang regulations ag the municipality’g respective land uge
legislation. If a municipality fails or refuses to adopt the
Monitor's ruyleg and regulations ag its respective land uge
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legislation, said rules ang regulations sghall neverthelegg
Substitute for and act ag the land use laws of the respective
municipality, te be enforced ag such by the Monitor and the
municipality” g agents, officers, ang employees,

c. The monitor ghall overgee and review all
applications fox development,-requests for land use or building
permits, requesgts for interpretations, and appeals that would
otherwise be within the jurisdiction of the boardsg of adjuatment,
Planning boards, or administrative officialg’ jurisdiction under
the Municipal Lapd Use Law., In order to validate any application

for development, Trequest for land use or building permit, request

for interpretation, or _?PEEE%;__@.E_M;MMBRWF—"_

e e eciiaa

" be required. The Moritor ghall haus the authority €o disapprove,

reverse, or reject any application for development, application
for a land use or building permit, request for an interpretation,
Or appeal if 4g would frustrate, impede, or counteract the
creation of low and moderate income housing in the Municipality,
Similarly, the Monitor shall have the authority to overrule and
Treverse the denial of an application for development, request for
2 land use or building permit, request for an interpretation, or
appeal if, in the exercise of the Monitor‘s discretion anq

judgment, such application for development, request for a land uge



and Fair Share Plan (hereinafter "Affordability Plan%) for each
municipality. The Affordability Plan shal:i comply with the FHA
and all currept rules and regulations of COAH, and sha)ll inelude
provisiong to meet all obligationg relating to indigenous need,

new construction, unmet need, and COAH's thirg round ruleg. The

bomes to achieve compliance. Each municipality Bhall bhe required
to adoot the Affordability Plan of the Monitor and ghali take all
appropriate actions, including appropriating fundg and executing
all necessary doouments, to implement the provisions of the
Affordability Plan,

E. The Monitor shall act in the place ang Btead of the
municipality or its designated agent (as provided by statute,
regulation, or common practice) ip Connection wijth development
applications, zoning and planning activities, or requeata for
permits that are within the jurisdiction of the New Jersey
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Meadowlands Cowmigsion. In this capacity, the Monitor shall

advocate, either district-wide or on an application-by-application

has sole jurisdiction over the matter. 1The Boroughs of gast
'Rutherford and Carlstadt, togetﬁer with their agents, officers,
and employees, are e'njpined and barred from taking any action,
whether o;:-ally Qr in writing, in Connection with development
applicatio.:}ns,' zoning and Planning activities, or requests for
permits that are within the jurisdiction of the New Jersey

Meadowlandg Commission -unless such action ig approved by the

— N -

Monitor in writi 5__1,1_?91,?@?&_ e

F. ° The Monitor shal} apply to COAH, when the instant
litigation ig concluded, for substantive certification bursuant tg

then extant Btatutes, rules, ang regulations.

agents, and employees, that are reascnably necessary for
conducting the activities of the Monitor. Additionally, the
Monitor shall have authority to require the municipalities apg
their agentg, officers, ang employees to take any actions the
Monitor believesg are necessary for compliance with thig judgment .
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2. A1 Zoning, land use, and development ordinancesg of the
Borough of East: Rutherforqg and the Borough of Carlstadt, iﬁcluding
site plan ang subdiviaion'ordinances, are hereby suspended and
rendersq inefféctua]_. relatihg tp ary and @ futute: lang use,

construction, or development efforts in the municipalities. Such

be igsneq Qx_anx_oﬂicerﬂa—ﬂﬂmﬁsﬁ e ANt

ﬁﬁnfézpélities, except thoge Necessary to avoiq imminent peril eo
life or bProperty, saiq ordinances, however, shall continye in

full force and effect for all ugeg and structures that Currently

land ang structureg, Uses and 8tructures that have beep approved

by a 1o0ea1 construction official, zoning officer, boarg of



for compliance with thig judgment .

3

+ ' The terms and conditions of the Order Imposing Scarce

Resource Restraintg dated May 13, 2¢¢s5 {amnexed to this Pinal

Judgment) aye continued uneil furthey order of the c¢ourt,

4,

Robext 7, Regan, Bsq. is appointed the Monitor. If the

Monitor resigns or ig unable ¢tgo 8erve, a successor shall be

appointed by the court within thirty days. The Monitor shall

2006,

of this cage the municipalitieg shall apply for and obtain

substantive certification through coay’g procedures,

7.

A copy of this Final Judgment shall be served by the
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Special Master upon all counge)} of record within S days of
the date hereof.

JONATHAN X z‘mnﬁus, J.s8.c.
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Robert L. Gambell and Christine Piatek (Zulima V.
Farber, Attorney General, attorney) argued the
cause for defendant New Jersey Meadowlands
Commission.

JONATHAN N. HARRIS, J.S.C.
PREFACE

More than six months have elapsed since I unequivocally
declared that Carlstadt and East Rutherford had neglected their
constitutional obligations under the Mount Laurel' doclrine and
their statutory duties under the Fair Housing Act. No responsible
local official is unaware of the responsibilities that these
principles have imposed. Yet, ignoring my order to comply fully by
February 28, 2006 (110 days from the November 10, 2005 opinion),
the defendant municipalities have again disappointed the citizens

of the State of New Jersey, I start my analysis of the situation

with the following thoughts in mind:

If not you, who? If not now, when?
(Paraphrased from the Talmud)

Given the importance of the societal interest in the Mount
Laurel obligation and the potential for inordinate delay in
satisfying it, presumptive validity of an ordinance attaches
but once in the face of a Mount Laurel challenge. Equal
treatment requires at the very least that government be as
fair to the poor as it is to the rich in the provision of
housing cpportunities. That is the basic justification for
Mount Laurel, When that clear obligation is breached, and
instructicns given for its satisfaction, it is the
municipality, and not the plaintiffs, that must prove every
element of compliance. It is not fair to reguire @ poor man to
prove you were wrong the second time you slam the door in his
face.

Mount Laurel, supra, 92 N.,J. at 190-191.

{Emphasis added.)

! So. Burlington Cty. N.A.A.C.P. v. Mt. Laurel Tp., 92 N.J. 158 (1983).
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INTRODUCTION

This is the compliance portion of a Mount Laurel II builder’s
remedy action that now requires the defendant municipalities to
comply tangibly with their constitutional obligations regarding
affordable housing. On November 10, 2005, in a written opinion, I
declared that Carlstadt and East Rutherford had engaged in conduct
unbecoming local government in New Jersey. In addition to awarding
plaintiff a builder’s remedy, I gave the municipal defendants one
last chance each to legislate frameworks that would constitute
compliance with their obligations to ensure reasonable
opportunities for the actual construction of low and moderate
income housing within their borders. Notwithstanding being
painfully aware that such tasks would be complicated in light of
the mutual exclusivity of zoning authority attributable to the New
Jersey Meadowlands Commission’s control of vast lands in East
Rutherford and Carlstadt, they have incompletely performed.
Accordingly, I must reluctantly employ drastic steps to fulfill the
judiciary’s duty to vouchsafe fidelity to constitutional norms.
Mount Laurel II commands such actions in the face of such

longstanding and blatant disregard for the unhoused and underhoused

poor.

II. FACTUAL BACKGROUND

The factual background of this case is documented in the prior

opinion dated November 10, 2005, and familiarxity with that opinion
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is assumed. Following the builder’s remedy phase of the case, I

ordered the following:

East Rutherford’s and Carlstadt’s land use
regulations remain invalid and unconstitutional
insofar as they continue past exclusionary
practices. The East Rutherford and Carlstadt
Planning Boards and the respective governing
bodies shall immediately prepare comprehensive
compliance plans (including appropriate
strategies to address the indigenous and unmet
needs) for each municipality, together with
zoning and planning legislation to satisfy the
fair share obligations of rounds one and two,
and the unmet need, all in compliance with COAH
regulations. They shall draft meaningful
Housing Element and Fair Share Plans, together
with fee ordinances (if appropriate) and
spending plans that are conscnant with COAH
rules. They shall exercise planning discretion
in deciding whether to employ a program of
rehabilitation grants, regional contribution
agreements, accessory apartments, mobile homes,
overlay zones, or any other incentive devices
to meet the fair share and unmet need. This
plan shall be completed, adopted, and presented
to the court no later than February 28, 2006.
In default thereof, all development regulations
in East Rutherford and Carlstadt shall be
permanently invalidated and a scarce resource
order enjoining all land use development
applications in East Rutherford and Carlstadt
{(whether before the Planning Board or Board of
Adjustment or the NJMC) shall become
automatically effective. On the other hand, if
the municipalities, or either of them, comply,
they will be entitled to a six-year judgment of
repose commencing no earlier than February 28,
2006,

For its first and second round obligations as derived by the
Council on Affordable Housing (COAH) under the Fair Housing Act,
N.J.S.A. 52:27D-301 et. seq. (FHA), East Rutherford was obligated
to provide 70 units of new construction and 34 units of
rehabilitated housing. Since the builder's remedy provided for 60

affordable units on the Tomu site, East Rutherford did not have far
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to stretch to find the additional ten units to fulfill its
complement of new construction. Carlstadt, on the other hand, had a
COAH-generated obligation of 186 units of new construction and 12
units of rehabilitated housing. The builder’s remedy provided B0
affordable units in Carlstadt, thereby producing an unmet need for
new construction of 106 units.

In order to meet the mandate of this court’s order to rezone,
both municipalities engaged in legislative activities. East
Rutherford proposes three zoning changes. The first, implementing a
mandatory 20% set aside for affordable units, will apply in its
Neighborhood Commercial District. The second, an overlay zone
providing for the redevelopment of industrial properties, will
affect an 18-acre site known as the Star-Glo site and a separately
owned 7.44-acre site. Third, a “Mixed Residential Overlay Zone,”
will affect a 4.79-~acre site known as the Sequa site. The evidence
presented regarding these zoning changes vis-a-vis site suitability
and feasibility of development wilLhin the next six years was scanty
and unpersuasive. ARdditionally, East Rutherford intends to
implement a development fee ordinance. Conspicuocusly missing from
East Rutherford’s plan is any treatment of its rehabilitation
obligation. Furthermore, East Rutherford eschews its COAH round
three obligations, claiming that they are irrelevant to this

proceeding.
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In addition to adopting its own development fee ordinance,
Carlstadt created two overlay zones in what it calls “upland
Carlstadt” to fulfill its unmet need of new construction. One
overlay zone affects Carlstadt’s entire residential district and
the other affects a light industrial area. In addition, Carlstadt
claims that it has committed itself to redevelop municipally owned
land (the former Washington School) to 100% affordable senior
housing, but the details are conspicuously ambiguous. As with East
Rutherford, Carlstadt has taksn no meaningful steps to address its
rehabilitation obligation and has ignored its round three

obligations.

III. DETERMINATIONS OF LAW

At this stage of proceedings, the municipalities bear a
tremendous burden of persuasion. Not only have they lost the
builder’s remedy portion of the litigation, but also their land use
regulations have been found constitutionally wanting, This latter
deficiency is required to be fixed as part of a unitary piece of
litigation. Although the Special Master finds some salvation in
East Rutherford’'s compliance effort, I cannot agree with him. With
regard to Carlstadt, its thinly veiled half-baked offering was
rightly rejected by the Special Master, a conclusion that is well
supported by the record.

When a municipality has been found to have failed in its

constitutional mandate to provide realistic opportunities for low
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and moderate income housing within its borders, the court, as here,
gives it one lasL chance: With that last-chance opportunity, the
municipality must hew to applicable COARH regulations. At the very
least, a municipality must conform its conduct to meet its new
construction obligation, its rehabilitation obligation, and if a
vacant land adjustment is granted (as here with Carlstadt), its
unmet need, The easiest determination to make in this case relates
to the utter failure and continued deafening silence of both
municipalities to provide resources for their indigenous
rehabilitation obligations. This is peculiarly significant because
providing housing opportunities for rehabilitation purposes affects
homegrown local citizens, not newcomers. Such efforts, usually to
be applicable on a micro-local scale, are noteworthy for improving
neighborhoods and individual qualities of life. Rehabilitation
efforts do not implicate the more-feared large scale intrusions of
mixed use or multifamily developments containing both market rate
and affordable housing units. Although each defendant professes
false piety that it is willing to participate in a recognized
rehabilitation program administered by a counLy agency, no
affirmative steps toward that end appear to have been seriously
contemplated, much less planned for. This, again, is especially
egregious because the rehabilitation obligation relates to existing
residences and will most likely affect existing residents. The

failure to address proactively a rehabilitation program for each
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municipality’s indigenous need leaves their current low and
moderate income populace at grave risk to all of the ills
associated with substandard housing.

Under past and present COAH rules, the municipalities were
required, by the compliance due date of February 28, 2006, at least
to designate an administrator to administer a rehabilitation
program, submit a marketing plan, provide a framework of
affordability controls for between six and ten years, fund up to
$10,000 per unit of rehabilitation, submit a rehabilitation manual,
and agree to submit to COAH monitoring. See N.J.A.C. 5:93-5.,2;
N.J.A.C. 5:94-4.3., It is no answer to their default that the
municipalities plan to do all of this in the future. Their
obligation was to comply before this litigation even commenced, and
in the face of that ipitial failure, to comply by the date ordered
in my November 10, 2005 written opinion,

Much more provocative is the failure of East Rutherford and
Carlstadt to comply adequately with their recalculated new
construction obligations and unmet need. East Rutherford must
identify the reasonable likelihood that at least ten affordable
units can be distilled from its revamped zoning regqulations. In
order to do this, it must designate sites and prove that they meet
the criteria of N.J.A.C., 5:93-5.3(b) (availability, suitability,
developability, and approvability). Instead of that painstaking

proof, East Rutherford merely casts a blanket of a 20% set-aside
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upon a land mass without demonstrating the likely yield of
affordable units therefrom. Anecdotal information about the plans
of developers and ongoing, incomplete applications is no substitute
for the firm evidence required by COAH regulations. In addition,
Bast Rutherford’s planning efforts to encourage redevelopment for
affordable residential use in an industrial distriet ignores
whether any of the hoped-for sites are gualified to be counted
under N.J.A.C. 5:93-5.3(b) as likely candidates Ffor actual
construction of affordable housing,

Carlstadt’s efforts toward compliance stand on a different
footing than East Rutherford’s because it received & vacant land
adjustment, and the Tomu builder’s remedy will fulfill its new
construction obligation. However, under N.J.A.C. 5:93-4,1, the
difference between the initial new construction obligation and the
recomputed (after a vacant land adjustment) obligation must be the
subject of planning initiatives to ensure that if developable land
becomes available in the future, there will be a firm mechanism in
place to capture affordable housing opportunities on that land.
Thus, the municipality must plan for this unmet need by legislative
devices such as a redevelopment ordinance, a development fee
ordinance, or an apartments-in-a-developed-area ordinance. N.J.A.C.
5:93-4.1tb). None of these strategies was used. Instead, Carlstadt
uses a simplistic overlay zone technique that does not reveal the

likely vield of units as to any potential properties in the future.
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In addition, however, Carlstadt trumpets its plan to convert a
former school into an affordable housing facility for seniors. None
of the details of the proposal complies with N.J.A.C. 5:93-5.5,
leaving the court and poor seniors in the dark as to the nature,
scope, and timetable of the not-even embryonic development.

The missing link in all of the municipalities’ compliance
efforts has been the land in Lhe jurisdiction of the New Jersey
Meadowlands Commission. Contrary to plaintiff'’s view that East
Rutherford and Carlstadt are required to lobby affirmatively for
housing within their borders but beyond their control, I think that
the municipalities should nol be required to advocate purposefully
positions that their elected officials deem contrary to the local
public interest, This is especially so if it turns out that the New
Jersey Meadowlands Commission is itself someday authoritatively
obligated to ensure compliance with the Mount Laurel doctrine.
However, recalcitrant municipalities, such as the defendants here,
should not be allowed to inflict damage to affordable housing
opportunities by either their active discouragement of such housing
opportunities or by silence. As I will outline later, as part of
the remedies section of this opinion, a Mount Laurel Implementation
Monitor shall be appointed to speak on behalf of each municipality
on matters affecting affordable heousing in the Nesw Jersey
Meadowlands District in order to ensure that the inertia engendered

by each municipality will no longer impede appropriate affordable
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housing opportunities on lands in these municipalities under the
control of the New Jersey Meadowlands Commission.

Among the remedies available to the judiciary if a
municipality fails or refuses to comply with a court-ordered Mount
Laurel rezoning effort is to enjoin all further development within
the municipal borders. Another is to suspend all legislative
barriers that prohibit multi-family uses while at the same time
ensuring that any such development includes affordablelhousing. It
is no answer that the court should give East Rutherford and
Carlstadt one more chance to comply; that they misunderstood the
court’s direction; and now they will get it right. The reason for
the absence of this last bite of the apple remedy is two-fold.
First, the Supreme Court in Mount Laurel II would not countenance
such a transparent delay tactic. Second, any further lag would only
increase the detriment to plaintiff and the third party
beneficiaries of plaintiff’s builder’s remedy by delaying the entry
of a final, appealable judgment, again putting off into the future
the ultimate disposition of this litigation. I must act now to end
this litigation in a way that protects and preserves the interests
of all concerned. One remedy that I have considered and rejected is
the use of contempt proceedings against individual governmental
actors or the municipal corporations themselves. Although monetary
sanctions might well incite the defendant municipalities into

action, and I truly understand the power of the wallet, I intend to
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avoid the replication of local government errors that were
committed in the past. Another reason I have eschewed the
traditional contempt mode of ensuring compliance is to avoid the
martyrdom syndrome that some public officials exploit. Rather than
involve those governmental actors who have failed the public in the
past, I have elected to simply remove them from the process and
substitute a court-appointed monitor to oversee land development
activities in East Rutherford and Carlstadt for the foreseeable
future,
Here is my plan, to be effective on June 1, 2006, and
continuing until further order of the court:
1. There are hereby created, as independent judicial officers,
& Mount Laurel Implementation Monitor for the Borough of
East Rutherford and a Mount Laurel Implementation Monitor
for the Borough of Carlstadt (collectively called Monitor}.
All reascnable fees, costs, and expenses of the Monitor
shall be borne by the Boroughs of East Rutherford and
Carlstadt in proportion to the work done on behalf of each
wmunicipality by the Monitor. The Monitor shall have no role
in local government affairs except as provided in this
judgment. Excluding matters within Lhe sole jurisdiction of
the New Jersey Meadowlands Commission, no zoning permit,
building permit, or any other authorization to use or

develop land or structures within the Borough of East
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Rutherford or the Borough of Carlstadt shall be valid until
and unless it is reviewed and approved by the Monitor who
shall have the following additional powers:

@. The Monitor shall have unfettered access to all
documents and information the Monitor determines are
necessary to assist it in the execution of its duties.
The Monitor shall have the authority to meet with, and
require reports on any relevant subject from any
officer, agent, or employee of the Boroughs of East
Rutherford and Carlstadt. The Monitor shall receive
advance notice of, and have the option to attend,
scheduled meetings of the governing bodies, planning
boards, and bhoards of adjustment.

b. After giving due regard to the current (but now
suspended) land use development legislation heretofore
enacted by the municipalities, the Monitor shall
forthwith adopt all necessary rules and regulations
(including, if appropriate, interim or temporary rules
and regulations) -- in lieu of zoning, land use, and
development ordinances -- that will immediately provide
reasonable opportunities for the creation of low and
moderate income housing in accordance with the FHA and
the rules and regulations of COAH. Each municipality
shall immediately adopt by ordinance the Monitor'’s
rules and regulations as the municipality'’s respective
land use legislation. If a municipality fails or
refuses to adopt the Monitor’s rules and regulations as
its respective land use legislation, said rules and
regulations shall nevertheless substitute for and act

as the land use laws of the respective municipality, to
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be enforced aa such by the Monitor and the
municipality’s agents, officers, and employees.

. The Monitor shall oversee and review all applications
for development, requests for land use or building
permits, requests for interpretations, and appeals that
would otherwise be within the jurisdiction of the
boards of adjustment, planning boards, or
administrative officials’ jurisdiction under the
Municipal Land Use Law. In order to validate any
application for development, request For land use or
building permit, request for interpretation, or appeal,
the approval of the Monitor shall be required. The
Monitor shall have the authority to disapprove,
reverse, or reject any application for development,
application for a land use or building permit, request
for an interpretation, or appeal if it would frustrate,
impede, or counteract the creation of low and moderate
income housing in the municipality. Similarly, the
Menitor shall have the authority to overrule and
reverse the denial of an application for development,
request for a land use or building permit, request for
an interpretation, or appeal if, in the exercise of the
Monitor’s discretion and judgment, such application for
development, request for a land use or building permit,
request for an interpretation, or appeal would foster
the creation of low and moderate income housing
opportunities.

. The Monitor shall prepare a formal Housing Element and
Fair Share Plan (Affordability Plan)for each
municipality. The Affordability Plan shall comply with
the FHA and all current rules and regulations of COAH,

and shall include provisions to meet all obligations
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relating to indigencus need, new construction, unmet
need, and COAH’s third round rules. The Monitor shall
be permitted to utilize and implement any technique
authorized by the FHA or COAH including but not limited
to regional contributien agreements, accessory
apartments, and mobile homes to achieve compliance.
Each municipality shall be required to adopt the
Affordability Plan of the Monitor and shall take all
appropriate actions, including appropriating funds and
executing all necessary documents, to implement the
provisions of the Affordability Plan.

. The Monitor shall act in the place and stead of the
municipality or its designated ageant (as provided by
statute, regulation, or common practice) in connection
with development applications, zoning and planning
activities, or requests for permits that are within the
jurisdiction of the New Jersey Meadowlands Commission.
In this capacity, the Monitor shall advocate, either
district-wide or on an application-by-application
basis, for the creaticon of affordable housing
opportunities within each municipality even if the New
Jersey Meadowlands Commission has sole jurisdiction
over the matter. The Boroughs of East Rutherford and
Carlstadt, together with their agents, officers, and
employees, are enjoined and barred from taking any
action, whether orally or in writing, in connection
with development applications, zoning and planning
activities, or requeslLs for permits that are within the
jurisdiction of the New Jersey Meadowlands Commission
unless such action is approved by the Monitor in

writing in advance.
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f. The Monitor shall apply to COAH, when the instant
litigation is concluded, for substantive certification
pursuant to then extant statutes, rules, and
regulations.

g. The Monitor shall take such other actions, including
but not necessarily limited to the hiring of experts,
agents, and employees, that are reasonably necessary
for conducting the activities of the Monitor.
Additionally, the Monitor shall have authority to
require the municipalities and their agents, officers,
and employees to take any actions the Monitor believes

are necessary for compliance with this judgment,

. All zoning, land use, and development ordinances of the
Borough of East Rutherford and the Borough of Carlstadt,
including site plan and subdivision ordinances, are hereby
suspended and rendered ineffectual relating to any and all
future land use, construction, or development efforts in
the municipalities. Such ordinances shall be treated as
advisory only and shall serve as commentary to serve the
Monitor. Until the Monitor adopts the rules and regulations
as required by this judgment (whether interim, temporary,
or permanent) 1l)no development applications shall be
reviewed by the municipalities’ boards of adjustment or
planning boards and 2)no building or other land use permits
shall be issued by any officer, agent, or employee of the
defendant municipalities, except those necessary to avoid

imminent peril to life or property. Said ordinances,
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however, shall continue in full forece and effect for all
uses and structures that currently exist (meaning that
there is a valid certificate of occupancy or building
permit in effect) in order to prevent the illegal use of
land and structures. Uses and structures that have been
approved by a local construction official, zoning officer,
board of adjustment, or planning board but have not yet
commenced operation or begun construction are prohibited
from commencing operation or beginning construction until
reviewed and approved by the Monitor for compliance with
this judgment.

The terms and conditions of the Order Imposing Scarce
Resource Restraints dated May 13, 2005 (annexed to this
opinion) are continued until further order of the court.
Robert T. Regan, Esq. is appointed the Monitor. If the
Monitor resigns or is unable to serve, a successor shall be
appointed by the court within thirty days. The Monitor
shall serve until further order of the court or until final

substantive certification is obtained from COAH, whichever

is sooner.

. All elected officials of the Boroughs of East Rutherford

and Carlstadt shall be required to certify in writing, and
submit their certifications to the Monitor no later than

December 31, 2006, that they have read the Preface {pp. xi
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to xiv), Prologue (pp. 3 to 11}, and Chapter XI (pp. 175 to

185) of Suburbs Under Siege by Charles M. Haar (Princeton

University Preas 1996).°

6. The municipalities are not entitled to a judgment of repose
because they have not met their constitutional obligations
and have not complied with the FHA, including the COAH
third round obligations. In lieu of a judicial judgment of
repose, 1 contemplate that upon conclusion of this case,
the municipalities will obtain substantive certification

through COAH’s procedures.

IV, CONCLUSION

I request that Mr., Regan prepare the appropriate final
judgment to memorialize this decision and submit it to opposing

counsel and to the court as soon as possible pursuant to R, 4:42-

1(c}.

? Available at the Ridgewood Public Library, Ridgewood, New Jersey under call
number 344.73 HAM. See http://www2.bccls.org/ (last visited on May 19, 2006) and
htip://www.ridgewoodlibrary.org/ (last visited on May 19, 2006).
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FILED

SILLS CUMMIS EPSTEIN & GROSS I.C.

One Riverfront Plaza WAY 13 2005
Newark, New Jersey 07102
{973) 613-7000 JONATHAN N. HARRIS

Attornieys for Plaintiff, Tomu Development Co., Ing.

TOMU DEVELOFMENT CO.,, INC, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION . BERGEN COUNTY
Plaintiff, | DOCKET NO: BER-L-5894.03

v, Civil Action

BOROQUGH OF CARLSTANT,
PLANNING BOARD OF CAIRLSTADT
ond NEW JERSEY MEADOWLANDS
COMMISSION,

Defendants.

TOMU DEVELOPMENT CO., INC., SUPERIOR COURT O NEW JERSEY

LAW DIVISION - BERGEN COUNTY
Pluiniifl, | DOCKET NO. BER-L-5895.03

v. Civil Actian
BOROUGH OF RAST RUTHERFORD, ORDER IMPOSING
PLANNING BOARD OF EAST SCARE RESOURCE, RESTRAINTS

RUTHERIFORD and NEW JERSEY
MEADOWLANDS COMMISSION,

Defendaunls,

This matter has been broughl 1o the Cournt upen the opplication of Plintiff, Tonu
Develepment Co., lirc. (*Tomu™) for a scarce resourco order in the above-captioned lilipation,
ond the Court having heard oral argument on February 18, 2005 and requested the court
sppoinicd Master to issue z report on this mation. The court. rppoinied Muster lns reviewed the
purtics subiissions and approved of the issuance of a scarce resotrce order o3 set forth in his
report daled April 13, 2005, and the Count having constdered (he submissions of the partics
reganding the master's eeport finds thal goad causc cxists for this Order to be entered,

IT IS on this day of May, 2005, ORDERED ns follows:

eIk vi

19 L-5891-03; L5895-03



I. The Horough of Carlstudi’s motivn abjecting to the report of the Special Masier
tlated April 13, 2005 is DENIID.

2, The New Jersey Meadowlands Commission’s objeclions 1o the report of the
Speeind Master doted April 13, 2005 is DENIED in port ond GRANTED i part, as sct forth
below.

3. The report dated Apnl 13, 2005 of Mr. Regon, tho coun-appointed Master, is
ADPPROVED except as MODIFIED below,

q, Lund, public patable water supply and sewerage capacity are hereby decinred o
be n scarco resoureo within the Borough of East Ruthorfond (*East Rutherford™) and the Borough
of Caristudt ("Corlsindi®), including the portions ol bolli musicipolities thot are wnder the
Jinisdiction ol the New Fersey MeudovJunds Conmission (“NIMC™),

5. a, Sultjeet 1o Porageaph 9 of this Order, public sewernge is hereby declared o
scaree resowree in Corlstod und Eost tutherford (collectively, “"Municipal Defendants™).  Any
and al} public sewer capacity in Carlstadt and Fast Rutherford, other than gollonngs currently
ultocnled 10 serve exisling usus, is hereby placed under (he conirol of the Courl. No now sanitnry
sewer connections can be grunted for any development and/or redevelopment project in Carlstadi
sad/or Eust Rutherflord, inchuding those portiens of both mimicipalivies that are located withia the
jurisdiction of New Jersey Mcadowlonds Comniasion (“NJMC"), without W prior eppraval of
e Court,

b, Notwithstanding the provisions of Paragraph 5.4 above, any new sanftary
sewer conneetion, which is estimated to genctate Jess than 1,500 gpd of wastewsicr, shull be

antomalically exeinpted from the testraints on e further deplction of the sewempe system as set

=¥
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forth in thie Order and sholl nol be required so apply for redicl fom s Oxder nder the
provisions set forth in Parsyroph 8.

6. 0. Subjuet to Paragraph 9 of this Order, polable waier is heschy declared a
scarco resoree in Bast Ruthorford and Curlstadl, Any and ali potable public waler supply in
Bast Rutherford and Cardsiadt, other than thal supply serving cxisling uscs, is bereby placed
under the control of the Courl. No new connections to public waler supply can be gramed for
any development and/or redevelopment pject 1n East Rutherford and/or Carlstad), ineluding
thuse porlions of both municipalitics that are located within the jurisdiction of the NIMC,
without prio? approval of the Court.

b. Notwithsinding the provisions of Paragmph 6. sbove, any new
councection (o the public potable water supply, which s estimoted 1o nse less than 4,500 gpd of
polable waicr, shatl be autometically exempled fiom the restraints on further depletion of the
public waler supply ns set forth in this Order ond shell not be required w apply for relief fram
this Onler under the provisions sel forh in Paragraph &

7. a. Subject o Puragraph 9 of this Order, fand whether currently vacel or
redevelopable, is herchy declmed o scaree resowce jn Corlstadt sd Enst Rutherford, including
those pottions of bolh mnnicipalities that are located within ihe jurisdiction of the NJMC, No
application for develnpment amor redevelopment, incluling any application under the
regulations of the MIMC (specifically NJA.C. 194-1.1 ¢f seu, and 19:5.}.1 g peg,) of any
purcel of land larger than 20,000 square feet mny be spproved by the NIMC or the Municipal
Defendants, acting cither throvgh their Planning Roards or Zoning Boards of Adjustnent,
without peiot approval of the Courl. Prior couri approval is not necessary for the spproval o any

applicalion involving minor opplicalions for cxisling uses related to alrcady developed

nBLOI2R v1 h]
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propertics, such ns the addition of rooms or Jecks W cxisting housing, modifications of an
existing commercinl or indusirial site for continuntion of exisiing uses, or minur subsdivisions of
Iend which do not result in any new structures or uscs. All other spplicntions for development or
recevolopment, nol otherwise exempt under this Ocder, shall require U prior upprova) of the
Cuurt before any land use approvals may be ganed by the Municipal Defodants® Planning
Boards or Zoning Bourds or the NIMC,

h, Notwilhstanding the provisions of Parngraph 7.0 above, an appticntion for
finnl sise plan or subdivision approval shall be nutowmatically cxempied from the resiraings on the
development and redevelopment of lund as set forth in this Order und shall nol be required 1o
apply for relicf from this Order under the peovisions sel forth in Paragraph 8 provided that the
spplication for final site plan or subdivision appraval only seeks ta ensuro that the ordinance
sinndarde for final approval have been complicd with wnd e conditions of the preliminary
oapproval havo been complicd with subjeet fo minimat deviations ns sot forth in N.J.S.A, 4D:55D-
Sth.ov.

B. Applicutions for yelicr from any of the sforementioned scarce resource restralnts
shall be inade ns folfows:

3. A full and compleie description of Ihe resource belng sought (o he
seleused, aloag with the justification for the 1elense of such resource shall be pravided to the
court-appointed Master and o)l padtics to this Wigation.  An inchusionary or coniributary
alfurdahle housing developmenl, such as (il sought by Tomu would be spproprinte fur such
rolease.

b. “The courl-nppointed Masfer may request such additional information as

neeessary in ouler o fufly vndessind e mutwre of the relicl rcquested nnd the impact such

BRIRIE V4 il
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request wanld have on the production of alfordoble housing within Carlstad and Basi
Rutherford.

[ Within thirty days following reecipt of all nceessary information, the
cuutl-nppointed Master sliall supply fo the Court, nli parties in the litigution oud anyone
sequesting such reliel a copy of u repoit und recommendation, sciiny fortl, in detofl, the
Master's position with respeet 1o any relcase o ony svid resource.

d. The entity secking release of such restrnines shall thereafler file a snotion
on natice af ol parties in this litigation for snid seliel with te Caun, which has jwisdiction 10
allocate or withhold the requesied rellel’ Notwithstanding the forcgofug, if the Master
racommends that thy resource be relessed and no pry i the Jtipation Mled an abjection with ibe
Manster, o formnl motion shall net be required, and the enlity scoking such sestrainis shall submil
un Order to the Count and 1o all partics in this litigotion under the five-day rule.

e Al cnsts for sich requesied reficl, production of e Musier's repont, ond
court costs sholl be borme by e entity secking to obtaln sueh relicf, Mo such relief can be
gramed il in the detenmination of the Court, granting the relicf will impede tho consiruction of
the Municipal Defendams® fair shiare of afTorduble housing units,

9, o. Any development ond/or redevelopment project focated within the
jurisdiction of the New Jerscy Sports and Gxposition Authorily shall be exempt from Whis Qeder
und is not required to apply for reliof from this Grder under the procedures set forth in paragraph
8.

b. Any development andlor redeveloprient projest located on Dlack 104,

Lals i, LOL, 1.02, 2 e 3 in the Borough of Bust Rullierford shull be exempt from this Onler

WILIN 4 5

23 L,-5894-03; L5895-03



and is not requiced w upply for relief from this Order wader the procedures et fordh under the

procuedures sel farth in paragrap) 8

10. A copy of this Order shall be served wpon all counsel of record within seven (7)

days af the daic hereaf

JON. JONATIHAN N. 1IARRIS, J'S.C.

lonathan N. Hatris, J.S.0

BRI o 1]
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ROBERT T. REGAN

A Prolessional Corporation
ATTORNEY AT LAW
STURBRIDGE COMMONS
345 KINDERKAMACHK ROAD
P.0. BOX 214
WESTWOOD. NEW JERSEY 07675
TCL: [201) 8893244
MEMBER NEW JERSEY & FAX: {20]) 604-38268
NEW YORK BARS riregan@rlregnnlaw. com

June 5, 2006

:

BY FAX AND REGULAR

To: All Counsel On The Attached List

RE: Tomu Development Co., Inc. v.
Borough of Carlsetadt, et als
Docket No. BER-L-5894-2003

Tomu Davelopmert Co,, Inc. v.
Borough of East Rutherford, et als
Docket No. BER-L-5895-2003

Adoption of Rules and Requiations
Dear Counsel:

As you arz aware, gparagraph 1b of the decisien of Judoe Harris
dated May 19, 2006 requires the adoption of rules and regulations
"that will immediately provide xr=asonable opportunities for the
creation of low and moderate income housing in accordance with the
FHA and the rules and regulations of COAH. The following
constitutes a draft of proposed rules and regulations which would
be applicable in each municipality:

1. Any application for a development permit or approval
pertaining to an existing one or two family residential dwelling
may be reviewed and approved by the offieial or land use agency
having jurisdiction, without the neceasity for review by and
approval of the Monitor, provided that such application does not
propose the creation of a new residential unit or units.

1



2. An application pertaining to an isolated single family
residential parcel which proposes to convert the use or structure
to a two family dwelling, or to demolish the existing single family
dwelling and to replace it with a new two family structure may be
reviewed and approved by the official or land use agency having
jurisdiction, without the necessity for review by and approval of
the Monitor, provided that such application pertains to a single
lot or parcel having an aggregate area of less than 10,000 sguare
feet.

3. Any application for a development permit or approval
for a residential development which does not meet the criteria of
paragraphs 1 or 2 above may be accepted for review but shall not be
processed, be certified as complete pursuvant to N.J.S5.A. 40:55D-
10.3, be scheduled for a public hearing or be approved until such
time as the Monitor has reviewad and has approvad furcher action by
the municipality. A copy of such development application together
with 2ll documents filed in connection therewith shall forthwith be
forwarded, upen filing, to the Monitor.

4. An application for a develcopment permit or approval
involving an existing nonresidential structure on a parcel having
a land area of less than 10,000 square feet wmay be reviewed and
approved by the offieial or land use agency having jurisdiction,
without the necessity for review by and approval of the Monitor,
provided that such application does not propose the creation of a
new residential unit or units,

5. An application for a development permit or approval
invelving an existing nonresidential structure on a parcel having
a land area of 10,000 square feet but less than 20,000 square feet
may be reviewed and approved by the official or land use agency
having jurisdiction, without the necessity for review by and
approval of the Monitor, provided that such application does not
propose the creation of a new residential unit or units, and that
the use will not generate a need for more than an additional 1,500
gpd of wastewater and more than an additional 1,500 gpd of potable
water.

6. An application for a mixed wuse residential
/nonresidential development involving an existing structure and not
proposing the creation of an additional residential unit or units
may be reviewed and approved by the official or land use agency
having jurisdiction, without the necessity for review by and
approval of the Monitor provided that the pareel comprises a land
area of less than 20,000 square feet and will not generate a need
for more than an additional 1,500 gpd of wastewater and more than
an additional 1,500 gpd of potable water.

7. An application for a development permit or approval
for a nonresidential use or wixed use which does not meet the
criteria of paragraphs 5 and 6 above may be accepted for review but

2



shall not be processed, certified as complete pursuant to N.J.S.A.
40:55D-10.3, ba scheduled for a public hearing or be approved until
such time as the Monitor has reviewed and approved further action
by the municipality. A copy of such development application
togecther with all documents filed in connection therewith shall
forthwith be forwarded, upon filing, to the Monitor.

8. Pursuant to paragraph 1E of the Final Judgment dated
June 1, 2006 (hereinafter "Final Judgment"), the Monitor shall act
in the place and stead of the municipality or its designated agent
in connection with development applications, zoning and planning
activities, or requests for permits that are within the
jurisdiction of the New Jersey Meadowlands Commission (NJMC"). 1In
connection therewith, any application for a development permit or
approval in those portions of Carlstadt and East Rutherford within
the jurisdiction of the NJIC shall be provided to the Monitor upon
filing, if required by statute or regulation to be provided to the
respective Municipality, Notwithstanding the foregoing, such
application shall also be forwarxded to the Municipality, subject to
the conditions set forth in paragraph iE of the Final Judgment.

9. Notwithstanding the provisions set forth in paragraph
8, an application for a development permit or approval involving a
property within the jurisdiction of the NIMC and which meets the
criteria of paragraphs 4 or 5 above may be reviewed and approved hy
the NJMC without the necessity for review by and approval of the
Monitor, provided that such application does not propose the
creation of a new residential unit or units.

10. With respect to properties within the jurisdiction of
the NIMC, municipal officials may continue to perform such
functions as authorized pursuant to statute or regulation without
the approval of the Monitor, provided that the criteria of
paragraph 9 above have been satisfied. Absent compliance with such
criteria, review and approval of any municipal action by the
Monitor shall be required.

1. Officials of the respective municipalities shall not
take action in connection witl any radevalopment area, either
within or outside the jurisdiction of the NJMC, without specific
authorization of the Monitor.

1z, Pursuant to paragraph 2 of the Final Judgment, uses
and structures that have been approved by a local construction
official, zoning officer, board of adjustment or planning board but
have not yet commenced operation or begun construction are
prohibited from commencing operation or beginning construction
until reviewed and approved by the Monitor for compliance with this
Judgment. Notwithstanding the foregoing, any approval which meets
the criteria of paragraphs 1, 2, 4 or 5 above may commence
oparations without further review and approval by the Monitor.



13, Except as provided for herein, and until further
notice from the Monitor, existing zoning, land use, and development
ordinances of the Borough of East Rutherford and the Borough of
Carlstadt, including site plan and subdivision ordinanceas, shall
continue in force and in effect.

14. Except as maodified herein, the terms and conditions
of the Order Imposing Scarce Resource Restraints shall continue in
force and in effeet.

15. The Rules and Regulations set forth herein shall
continue in force and in effect unless and until same are modified,
in writing, by the Monitor, or superseded by Court Order.

Should you have any questions or comments, please contact me
immediately. It is my degsire that these Rules and Reguiations take
effect on June 7, 2006.

Very truly yours,

ROBERT T. REGAN h)

RTR:ru
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INTRODUCTION
The Dorough of East Rutherford did not submlited a Houslng Element and Fair Shore Flan to

address ils established falr share obllgation of affordable housing for rounds one md two. In
2005, the Borough of East Rutherford, along wilh the Borough of Carlstadt, was sued by the
Tomu Development Co,, Inc. In a bullder's remedy law suit. The Superlor Coust, In 2006,
entered an Order granting a bullder's remedy to Tomu Development Co., Inc. which required
Enst Rutherford 1o draft & meaningful Housing Element and Falr Share Plan and olher legislation
consonant wiih the rules of the Council on Affordable Houslng (COAH). Tho Boroughs of East
Rutherford and Carlsiadt appealed the Superlor Court’s declslon. The Appellate Dlvislon

affirmed the lower courl's declsion In Augosl, 2008.

COAH proposed lis revised third round affordable housing obllgations regulations on Janvary
22, 2008. On May 6, 2008 COAH voled to adopt the rules, with inlnor clarlfications. The
adopted Anewd® (hird round affordable housing requirements are cumulalive, for new
constructlon, and rosult by an overali 1987-2018 affordable housing obllgation. Based on an
allocation model, COAH has projected the 2004-2018 sesldentlal and employwment growth. These
projectlons, at a minimum, MUST be ulitized when a inunlcipallty is calculnting its fair share
obllgation of affordable housing, The followlng Housing Element and Pair Share Plan is
prepared in direct response to the Court’s order and addresses the Borough of East Rutherford’s
cumulative fir sharo obligation as established by COAH for tho period from 1987-2018, This
Houslng Element and Fair Share Plan meets the requirements of the Court’s order and follows

{he requirements of NJSA 52:27D-310 and 5:94-2.3.

Communlty Overview
Tho Borough of Bast Rutherford Is part of Reglon |, 8 four-counly is hiousing reglon (conslsting
of Bergen, Passnlc, Hudson and Sussex Counfies) established by COAH and located in

southwestern reglon of Bergen County. Bast Rutherford is an esiablished older urban, mixed
single family and multifsmily residential communlty. 1t Is one of 13 muaicipalliles that have
lands localed in ¢ he New Jersey Meadowlands and thus substantlol property under the
Jurisdictional control of the New Jerscy Meadowlands Commission. Eest Rutherford has a total
arcn of 2,487 acres or 3.89 square mlles and Is surrounded by six municlpalities (Carlstadl,

Wallington, Rutherford, Lyndhusst, City of Passalc nnd Secaucus),

dways {hrough tho Borough are Stato Highway Route |7, which runs In s
Palerson Plank Road, in the southern portion of the Borough and runs in

an castwest dicection; State Highway Routc 3, in the northem reaches of the Borough and rung

in an cast/west directlon; and Route 20, in the far castern rogion of the Borough and runs in a

norih/south direction. These rordways serve as mejor highways to the Sports Complex (Gients
major connectlons to Hio New Jerssy Turnpike

Stadlum, Conlinental Arena, and the Race Tract);
and Garden State Parkway; and primary conneclions to lower New York Cliy.

The major aricrial roa
north/ south direction;

East Rutherford Is n filly devoloped community wilh little or no vacant land remalning. It is
characterlzed by single family end two family resldentlal neighbarhioads on small 50' x 100' lofs
willi non-conforming industrial uses dispersed throughout these mature nelghborhoods.



HOQUSING, POPULATION AND ECONOMIC CHARACTERISTICS

Tuveniory of Munlecipal Houslu Slgc
The U.S. Census of Housing In 2000 Indicated that therc were a total of 3,771 housing units in

the Borough of East Rutherford, of whlch [3 were Identified as seasonal housing unlis. The
3,77! housing unlts included 127 year round vacant unils, representlng & 1.7% vacancy raie.
This and associated housing charactesistlcs are presented In Tabla 1.

Table 1

Flousing Characterlstics
Borough of Easl Ruiberford

2000

CHARACTERISTICS
Total Housing Unlis 3,771
Total Yeas-Round Housing Unils 3,758
Seasonai Housing Units 13
Total Occupled Houslng Units 3,644
Owner-Occupled 1,580
Renter-Occupied 2,064
127

Total Vacant Housing Units
Source: U.S. Census of Housing, 2000

Tabls 2 shows the relative age of the housing stock In the Borough, as reported in the us.
Census of Housing. The majorlty of the Borough's housing stock, approximateiy 58% or 2,190
units, were built beforo 1950. Between 1970-1990 and nddltional 36% or [,379 unlts, of the

Borougl’s housing stock was constructed. This Is tempered Ly a net loss of 46 houslng unils

befween 1990-2600.
Table 2

YEAR §1'RQCTUE§ BUILT
Borough of East Rutherfor
_ NUMBER OF PERCENT
YEAR CONSTRUCTED DWELLINGS QF TOTAL
58

1950 2,190

1960 2,438 7
1970 2,960 14
1980 3210 7
1990 3,817 15
2000 3,771 <1
TOTAL 100

Source; LS, Census of Housing, 2000



The 2000 U.S. Census of Houslng deserlbes owner-occupled and renter-cccupled housing
values. Table 3 shows the disiributlon of housing volues for owner-occupied hiouslng units. The
inedlan value for such units was $196,200 In 2000. Similarly, Table 4 shows renter-occupied

houslng units with an averags rental valus of $817.

Table3
SPECIFIED OWNER-O ED HHOQUSING BY YALUF
Borough of Easl Rutherford
2000
yAaLUE NOQ. OF UNITS
Less than $50,000 0
$50,000 to $99,999 8
$100,000 to $149,999 91
$150,000 to $199,999 321
$200,000 to $299,999 328
$300,000 1o $499,000 30
$500,000 or more 0
TOTAL 718
MEDIAN VALUE $196,200
Sowsce: LL.S. Census of Population and Housing, 2000
Table 4

SPECITIED TER-OCCUPIED HOUSEN ITS

Borough of East Ruiberford

2000

RENT NO. OF UNITS
Less than §200 36
$200 10 3499 204
$500 10 $749 523
$750 to $9%9 944
$1,000 10 $1,499 312
$1,500 or more 12
No Cash Rent 37
TOTAL 2,068
MEDIAN RENT $817

Source: U.S. Census of Population and Housing, 2000



Table 5 provides an pnalysls of the sumber of housing units in structures In the Borough. The
datn shows thet a large majority of the houslng stock ls found In two-fanlly detached siauctures.
A total of 1,670 are located in sch structures, representing 44.3 84 of all housing in the Borough.

Table 5

UNTTS IN STRUCTURES
ROROUGH OF EAST RUTHE FOR

2000

UNITS M STRUCTURES NUMBER ~ PERCENT
1 unli, deteched 808 214
1 unit, itached 131 4.8
2 to 4 unlis 1,670 44.3
5 to 9 unlts 208 5.5
10 ta 19 units 305 8.1
20 unils or inore 599 15.9
Moblle Home/Trailer 0 0.0
Other 0 0.0
TOTAL 3,771 100.0

Saurce: U.S. Census of Population and Housing, 2000

The quality of housing in the Borough Is generally good. Although the U.S. Census doss not
neasure housing quality directly, the traditional meihed of estimatlng deficient housing s
through the use of census dats known as indicators or “gurrogates”, Studies of substandard

{liere are seven housing surrogates tabulated by the U.S. Census which can

houslng revealed thet
be used to reliably estlmate the number of deficient units. The “Housing Quallty Sumvopates”

used lo indicale infetlor or deficlent housing are:

Constructed prior to 1940;

Overcrowded (more than one person per roomy);

Inadequate plumbing facllities (Incomplete plumbing facllities or lack of exclusive use of
plumbing facilities);

inadequate kitchen facilltles (efthier the shared use of n kitchen or the lack of a stove,
rofrigerator or sink with plped water);

Inadequate heating {where no fuel or coln, coke or waood is used ffo heating);

Tnedequate sewer service {no public sewer, septlc tank or casspool); or

Inadequate water supply (no public water, drilled well or dug well).

P RVECEENVIN S RLE &

This ls the method employed by (ive Councll on Affordable Housing (COAH) o delermine the

present needs of low or moderaie income fumilies for standard housing.

According to tho 2000 Census and as shown in Table 6, 1,235 housing unlts, In the Borough of

Eest Rutherford, were Included in one end/or another of the seven surrogates. It should be

strongly emplinsized (hat an unknown quantity of unlls nay have been counted mors than once,
a does not accouut for overlapplng datn. Morcover, In order for a housing

sinca the Census dat
unlt to be consldered substandard by COAH and included as an “Indlgenous need” unit, it must
exhibit at least hyo of the seven surrogates and be accupied by & qualified low or moderate



income household. Addliionally, the vast majorlty ( 87%) of the identificd deficient housing
units are included shuply because they were construcled prlor to 1940,

Table 6

BER OF DEFICIENT SB
ITY OGATE

EQU§IEGQ!.]_}L]; SURROGATE
H OF EASTR ERIFO

2000
HOUSING SURRQGATE QI UNIT
Construcied Prior 1o 1940 1,080
Overcrowded 116
Inadequate Plumbing Facllitles 11
Inadequate Kitchen Faclllties 6
Inadequatc Heatlng 22
Inadequate Sewer Service NA
Inadequate Water Supply NA
TOTAL 1,235

U.S. Census of Populatlon and Housing Characteristics, 2000

[th deficiencles in Table 6 cannot be added to produce total number of substandard

Fhe unils W
uhils in 2000, sinco many units have more than one deficlency. In addlilon, (sis nunber only

reflects occupled housing and does not accouly
2000 units with onc or more of these deficlencles is less than (he tols

Table 6. In addliion, there also may be s0ne unlts with none of theso de
structural defects.

t for ihe 127 vacont units. Thus, the pumber of
| deficiencics showa In the
ficiencies which bave

Tho actual number of housing unlts that aro {hearetically nffordable lo low and moderate income
houscholds can be grossly estimated with the data that is available. Based upon {he COAH 2005

Regional Median fucome Limlts for Reglon 1, n houschold of four persons con eam $37,232 and
$59,571 for n low and moderato Income hiouschold, respectively.

Using the established income limils discussed above nnd avallable Census dala, and pssuming
certaln monthly costs as requircd by COAH mules and regulatlons, it is possiblo 1o estbnate tho
nuinber of housing unlts in the Borough of East Rutherford that naro avallable fo low and
moderate lncomo houscholds. As shown in Table 7, a number of cxisting housing units,
particularly rental units, ore affordablo 1o low and moderate Income liouseholds.
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TABLE 7

HEORETICALL VAILABL

TO LOW AND MODERATE INCOME HOUSEHOLDS
F EAST RUTHERFORD

Total Income($)

28% for Housing

Less Property Taxes

Less Property Insurance

Net Available For Morigage:

Sales Houslog Units

Low Income Maderate Income
(Year/Month) (YearMonth)
37,232/3,103 59,57 114,946
10,450/871 16,680/1,390
1,8297152 3,266/272

250121 400/33
8,371/698* 13,014/1,085**

For a low income liouschold of four persons, assuming n fixed 30-year niorigage at 6.0%,
a resldential unit valued at $100,000 could be abtained, Of the 778 owner occupled units
In the Borough of East Rutherford, lisied in the 1990 Census, 8 (less then 19) are

indicnted to be valued at less tltan $100,000.

For moderate income households of four persons, assuming & fixed 30-year morigage at

6%, a $150,000 morigage could be obtained.

Of the 778 owner occupied units in the

Borough of East Rutherford, lisied In the 1990 Census, 91 (12%) a1o Indicated to be
valued between $100,000 and $149,000.

Total Income($)

30% Por Housing

Less Utilitles

Net Avallable for Rent:

Rental Houslng Unlis
Low Income Moderate Income
(YearMonth) (Year/Month)
37,232/3,103 59,571/4,964
11,170/31 17,871/1,489
1,800/150 2,000/167
9,370/780(*) 15,871/1,323(**)

For low Income households of four persons, of the 2,068 renter accupled units In the
Borough of Bast Rutherford, listed ln the 1990 Census, 763 (37%) are indicaled to be

rented for less than $£750.

Por moderale income liouseh

olds of four persons, of the 2,068 renter occupied unils In

tlie Borough of East Rulherford, listed In the 1990 Census, 1,707 (83%) are Indicated to

be rented for less than $1,000.



Populatlon, Ho cliolds and Income AnA |
COAH requires an enalysis of the nunlclpality’s sacio-economle characterlstics, Including on
assessinent of population slze, rate of population growih, 8ge and sex characteristics, Income

levels and houschold slze.

In 2000, the Borough's populatlon was 8,716 persons. Table 8 shows the historle population
trends for the Borough from 1950 to 2000, This dain reveals thot Bast Rutherford Borough has
continued to grow over the last 40 years. Until 1980, 1lie Borough's population prew steadily,
The Borough oxperienced o decllne In populatlon in 1980, but as of 2000 had recovered and

exceeded 1980’ population Ly 180 persons.
Tablc 8

RATE OF POPU TION GRO

BOROUGH OF EAST RUTHE RFORD
2000

YEAR POPULATION POPULATION CHANGE
1950 7438 LA b

1960 7,769 131

1970 B,536 767

1980 7,849 - 687

1990 7.902 53

2000 8,716 814

Source: U.S. Census, 2000

“Table 9 shows fhe breakdown of age by sex for the Borough's 2000 population. The deta
indicates that 4,475 or 51.3% of the populatlon was femnle and 4,241 or 48.7% was maio.

Overall the Borough's nedlan age was 37.9.



Table9

GG CHA RRISTIC

BOROUGH OF EAST RUTHERFORD
2000

p  TOTAL  PERCENT
5.0

Under 5 415 d

5-17 1,214 14.0
18-24 616 7.2
25-34 1,606 18.5
35-44 1,579 18.2
45-54 1,196 13.8
55-64 780 2.0
65 and Over 1,250 14.3
TOTAL 8,716 100.0

Source: -U.S. Census, 2000

Table 10 shows lhe breakdown for household income by category. The medlan Income for a
East Rutherford Bovough houselold in 1999 was $50,163. Approximately 504% of the
houscholds eamed over $50,000 wih approximately and 77% carning $25,000 or wore.
Approximately 77 individuals or 0.9% of East Ruitherford Borongh’s populaiion was at or below

the poverty level In 2000.
Table 10

HOUSEHOLD 0

BOROUGH OF EAST RUTHERFORD

1999
2 C NO. OF HOUSEHOLDS PERCENT
Less than $10,000 276 7.5
$10,000 10$24,999 547 15.0
$25,000 to §49,999 984 271
$50,000 to $74,999 779 214
$75,000 to $99,999 495 13.7
£100,000 to $149,999 335 92
$£150,000 to $199,99% 921 2.6
£200,000 or more 126 3.5
TOTAL 3,633 100.0

Source: 1.S. Census, 2000



d size in East Rutherford Borough has been declining

Conslstent with the general trend, househol
irates this general decline in household slze.

over the last several decndes. Table 11 iilus

Tabls 11

AVERAGE HQUSEHOLD S|ZE

QROUGH OF ST RUTLIERFO

19§0-2Q00
1960 3B
1970 291
1980 246
1990 2.36
2000 235
Source: U.S. Census, 2000

sxlsilng apd Probable Future Lmine 1en

The COAH Rules and Regulations require an analysis
employment characteristics of tho Borougl, Including Ihe current employment I the

municipalily, employment chiaracteristics and occupational paltems of the residents of the
Borough, oflier communlly or regional factors which may impact municipal employment, and tho

probable future emplayment In the community,

of the exlsting aud probable fuluse

Tables 12 and 13 describe the cmployment characleristics and occupational irends of East
Rutherford Borough residents. Table 12 indicates that 4 1% of all jobs sro concenirated in three
fields: manufacturlng, retail trads aud educatlonal, health and social services. Manufecturing
accounts for 12.6% of all employment i {lis Dorough, whilo retail irade nccounts for 12.0% and

professlonal servlces accounts for 16.6%.



Table 13 identlfies resldent employment by occupation. It indlcates ihat 65% of the resident
populatlon is melnly employed In thwo categories: monagerial and sales nnd office occupations.
Mnnagesial occupations account for 34.2% of all occupations, while sales and office occupatlons

account for 30.8%.

Table 12

EMPLOYED PERSONS 16 AND QVER BY INDUSTRY,
BOROUGH OF EAST RUCHEREFQRD

2000

INDUSTRY NUMBER PERCENT
Agrlculture, Forestry, Fishing/Hunting, Mining 0 a
Construction 282 6.2
Manufncturing: 574 12.6
Transportatlon, Warchousing and Utllitles Ky x] 7.1
Wiiolesale Trade 248 55
Retnll Trads 546 12.0
Information 227 5.0
Finance, Insuranco, Real Estale 427 9.4
Professlonal, Sclentific, Mgt., Admin., Waste Mgl 348 7.7
Educatlonal, Health and Soclal Services 755 16.6
Arts, Entertalument, Recreation, Accoinmodation,

Food Services 365 8.0
Ollier Services (not public adninistralion) 223 4.9
Public Adminlsiration 228 5.0

4,546 100.0

TOTAL

Source: U.S. Censusof Population and Houslng, 2000.



Table I3

EMILOYED PERSONS 16 AND QVER BY OCCUPATION
BORQUGH OF CAST RUTLIERFORD

2000

QCCUPATION NUMBER

Managerlal, Professional, Related Occupations 1,557 34.2
Service Occupations 647 14.2
Sales and Ofice Occupatlons 1,402 0.8
Farming, Forestry & Fishing Occupatlons 12 03
Construction, Extracilan & Malnicuance Occupations 285 6.4
Production, Transporiation & Materlals Moving Occupation 643 14.1
TOTAL 4,546 100.0
Source: U.S. Census of Population and Housing, 2000,

PROJECTION OF EA T HERFORD'S U G_STO cLuD T

L F RE _CONSTRU ION_OF W p MODE E _INC

ING FROM 2004~

Fulure Construcifon of Houslug

COAH regulations require a 10 year projection of 8 communily's future housing to bo based on
an assessment of dala which minimally must include the number of housing units construcled o
fias been issued building pernlts during iho last 10 years, the sumber of low and moderate
income housing unlis construgled previously, tho pumber of low snd moderate Incomo housing
units previously rehabilitated, a projection of the community's housing stack for the next 10 year

crlod, and the nuaber of subdlvislons and slle plans approved for residentlal purposes durlng
the Iast six years.

Table 14 shows building permlis Issucd during tho past te years from 1998 through June 2008,
A total of 910 bullding permits were Issued during this period. It shovld be noted that 614 ofthe
2007 bullding permils lssued were for 8 mltl-family residential development In the New Jersey
Meadowlands Commission District (NJMC). No constructlon Ligs yet to commence and lhe
ese unlts is not conslstent with the Borough's overall historical development

megnitudo of th
patiem. An averagd of 29.6 units per year were approved for construction withowt the units

assoclated with the NIMC. Incorposating the NIMC bullding permlt figure of 614 units resulis
in an average ralo of 9| unils per year. In addliion, there wero 8 total of 28 residentln

demolltions over the 10 year period for an average of 2.8 demolitlons per year.



TABLE 14
R OF RESIDE LD ING PI TS ISSULR

BOROUGH OF EAST RU THERFORD

2004- 2008
YEAR PERMITS 1SSUED DEMOLITION
1998 2 2
1999 0 0
2000 2 2
2001 [ l
2002 4 i
2003 134 5
2004 115 1
2005 15 4
2006 | 4
2007 622 8
2008 24 N/IA
TOTAL 910 28
Source: New Je sidential Buil

N.J. Department of Labor 2004-2008.

A second component of establishing A historic development trend In the Borough, is lo reviow all
subdivision appllcatlons filed from 2000 1o August, 2008 were reviewed. Table 15 provides the
breakdown of subdlvision approvals by year approved. As shawn in Table 15, the crentlon of
new lots was generally associated wilh single famlly vesidential lots that contalned
excess/surplus land. Such subdivislons wero scallered {liroughont the Borough. A few small
gcaitered mulll-famlly residentinl complexes have been approved and can be antlclpated to
contlnue infrequently ns former industrlal sites are redeveloped. It should be noled that of the

622 buildlng permits issued in 2007 614 were assoclated with a Block 108,04, Lot 5 In the

NIMC District. Thls is an extremely :musual situatlan, Is verified by Table 14 above and fo date

constructlon has not yet commenced on the site.



TABLE 13

HIS ORIC L nN S D ION P » :
BOROUGH OF K R iRE
2000-2008

Year Address # Mow Lots
2000 S 0
2001 S 0
2002 PO 0
2003 AssmtpeeesanTsS 0
2004 0

187 Van Winklo St 1

47 Hope St. i

366 Grove St. |
2005

42-44 Joiw St. 2
2006

Mozart St. 1

70 Prospect Terr. i

Rallroad Ave. 1
2007 metmmanmnneee 0
2008 859 York St. i

Finally, tho last component of establishing a historic developmeit trend, Is to examine the
approved devolopment appilcations from 2000 -2008. Tabies 16 and 17 show the breakdown
and pattem of residentinl and non-residential dovelopment approvals fiom 2000-2008.



TABLE 16

[STORICAL RESIDENTIAL DEVELOPMENT APPLI [ON APPROVA
BOROUGH QF EAST BUTHE!QORD

2000-200
Year Address Description
2001 Patk Ave. 2 unlts
2002 Orchard St. 108 units
226 Orchard St i unit
Palerson Ave. 2 wiils
2003 175 Uhland St. 2 units
Railroad Ave. 2 unlis
131 Mozart St. 2 units
2004 187 Van Winkle Ave. 2 unils
22 Willow Wood CLL. 1 unit
Paterson Ave./Randolph St. I unit
2005 Route 3 614 unils
Van Wiikla St. 33 unils
Railrond Avo, 2 unils
183 Park Ave, 1 unit
366 Grove St. 2 units
42-44 John St 6 units
2006 132 Union Ave. 3¢ unlts
Railroad Ave. 2 unlis
70 Prospeet Terr, 2 unlts
191 Van Winkle Ave. 1 unit
37 Hope St. 2 unlts
2008 480-484 Palerson Ave. 24 units

nt has occurred with the demolition of the
unlts.  Slmilacly, an
tlon was redeveloped
-33

Largo scale multl-family residential dovelopme
Becton Dickinson corporate headquarters and the construction of 128
obsolele indusirial site, located In close proximity to {he Rutherford trak sta
with 108 apartments (Orchard Square). Recent smali muiti-famlly resldential approvals of 24

units have required an affordable housing cemponent,

Table 17 below shows the non-residential development from 2000-2008. It is highlighted by two
large redevelopment projects loceled olong Route 17. The oid Becton Dickinson slte lins
development appravals for 134, 074 squere feet of retail space, 100,000 square feet of office
space, 3,000 square fect of bank facility and a 128 room hotel, The site is nearing compleilon



witly only the office space outstanding. Across, Route 17, along the norti
and redeveloped super fund site that confains n 135,224 square
of rosiaurant and retall space. Future substantial redevelopment

Squarc Foolsge
134,074
103,000

128 rooIns

71
135,224

16,500

1,080
1,880

3,207
7,385
8,297
4,605

20,911
256

TABLE 17
ON-RESID lADV'LI‘M'E APPICIS
BOROQUGHOEL y
2000-2
Year Addiess
2000 Stanley St./Route 17
2001 e
2002 252-258 Tark Ave.
2003 Roule 17/Paterson Plank Rdl.
2004 womm e ea e o=t
2005 Route 17 North
183 Park Ave,
228 Paterson Ave,
2006 5] Routs 17
2007 Route 17/Union Ave.
2008 480-484 Paterson Ave.
228 Park Ave.
250 Roulo 17
51 Route 17
ps MOST ROPRIATE FOR FFORDABLE

The Borough of East Rutherford is a fully developed, ©
vacant land evailable for any type of new residential const
affordable housing should be located throughout the commnmnity.
1o the redevelopment of soveral scallercd areas throughout the munleip

Neighborhood Commercial Districl a5 8 whole.

HOUSING

foot Lowo's,
Is not antlclpated.

side Is nn approved
16,500 square feet

LD

Use
Retnll

Office
Hotol

Restaurant
Retail/Storage

Retall/
Restaurant

Retall
Office
Deli

Retail
Office/Bank
Relail’Office
Offico

Relail/Olfico
Stornge

Ider suburban community with fittio

juction, It ls Boro
East Ruther

ugh's position (hat
ford Is committed
ality and within the



The NC District permits multl-family resldentlal development at A density of 30 units per acre
with 20% sel aside dedlcated to affordsble housing. The 132 Union Avenua development Is the
first application that redeveloped an old, obsolels industrial property with 32 uulis of market rale

and affordable housing.

ck - Bloek 18, L
Thess lots ore located in he Carlton Till section of the Borough and are Dounded by tho railroad
spur to the south, Industrlal properties 10 the west, a weli established single famlly residentlnl
neighborhood to the north and a well established townhouse and singlo famlly neighborhood to
tie enst. [t contains approximalely 18 acres and is presently developed with antiqualed faclory
and warehousing bulidings. The Borough hias adopied an AfTordable Housing Overiay Zone that
pennlis multl-family residential, fownhouse and garden apariment deveiopment,  All future
reskientinl development ls required to set aslde 20% of the units far low and moderale income
louseholds, The existing zone reguiations will be amended to permits an overall denshty of 22

units per acre.

logk 2
This slio Is presently zoned industrial and contains an active industrlal use. However, (his 4.79
acre slic has been at the center of redevelopment talks for the fast few years. The Borongh
adopted o Mixed Resldential Overlay Zone In order to create an overlay zone that would provide
a varioty of housing types to meet the needs of the Borough residents. This zone permils age
restrict and non-nge restrlcted housing. All fature residentini development js requlred to sot
asido 20% of the units for low and moderate Income households The existing zons regulations

will be amended to permits an overall density of 22 unils per acro.



FAIR S L P
!!llrgdgcglgn -
Tlie Fair Share Plan for the Borough of Esst Ruthecford provides o frrmmework for bow the

Borough wili mect s fir sharo obligation of low and moderate Income housing. COAH's rules
and regulnilons provide 8 number of options in planning for alfordable housing, including
rehabilllation progrants; provisions for rental housing; now construction theough the incluslonary
development and/or municlpally sponsored affordable housing mechonisms; and other methods
described in COAH's rules and reguletlons. Last Rutherford Borough's Fair Share Plan will
address tho Borough's faly shore housing obllgatlon consistent with COAH's requirements.

In a “Bullder's Remedy” lawsuil, the Borough of Enst Rutherford wes sued by Tomu
Development Corporatlon in 2003. The case has been declded In favor of the builder at the
Superior Courl and Appellats Court lovels. It Is now before the Supreme Court. On June 1,
2006 Judge Harris created, as independent judicial officers, & Mount Laurel Implementation
Manitor for the Botough of East Rutherford. Robert T. Regan, Esq. was appointed as the
Monllor. The Borough, at the direction of the Mount Laurel Implemculmlon Monitor, s
submitting this Houslng Blement and Falr Share Plan (o COAH for substantive certification.

Last Ru]];er!grd's Falr Share Obilgatlon

Tie methodology for detenmining the Borough's {hird-round affordeble housing obligation has
changed gignificantly from {he prior round regulations. Under COAR's third-round rules, &
munlcipality’s third-round nffordable Jousing obligatlon is 8 functlon of hree companents:

e Tchabilliatlon Share
« Reinalning Priof Round Obligation

e Growth Share

The growth share compouerit represents the most significant change from the prior round, ns it
requires that each maunicipality determins ils 0w affordablo housing obligation based on the
amount of residentinl and non-residential growth anticipated over the ltird-round period from 2004
(o 2018, Each of the three components is combined to detennine the municipality’s total
alTordnble housing obligation. More Jetall on each componcnt is provided Lelow.

Rehabllitotion Shese
The rehabilitation sharo component of the affordable housing obligation is based on the

municipality's exlsting housing deficlencies and includes existing liousing units as of April 1, 2000
{hat are both deficient and occupied by liouseholds of low or inoderate Income. A municipality’s
{otal Rehabilltation Share is cqual to the swn of its overcrowded and dilapidated unils, muitiplied
by lts reglonal Low-/Moderate-Income Deterloration Share, \ninus ils Rehabililation Share
Credit. The rehabilitation share essentially replaces what was known as indigenous need I the
previous rounds, COAH has assigned the Borougha yehabllitation share of 85 unis.

Mm]ﬁﬂgmmﬂﬁm
The Prlor Round Obligntion is the {otal Falr Shars Obligation for the pesiod 1987 10 1999, As

noted in Appendix C, COAH s adopiing munlcipalities’ unadjusted 1987 lo 1999 obligations,

first published in 1993, East Rutherford’s Prioc Round Obligation is 90 units, Credits and/or



adjustments, in accordance with COAH regulatlons, are permitied for units already built or
sransferred os pari of 8 ceitified plan.

Growth Slure
The growth share portion of & municipality’s fair shave obligation js based on {he projected residential
and employment growth in the municlpality over the period belween 2004 and 2018. Growil share

is defincd ast

“The affordable housing obligation generated in each numicipality by both residential and non-
residential development from 2004 through 2018 and represented by B ratio of ono
affordable housing unit among five housing units construcled plus one affordable
houslng unlt for every {6 newly created jobs 8s measured by new of expanded non-

residential construction within the municipaiity.”

“This means that each individual municlpality’s actual growlh between 2004 and 2018 generaies
an alTordable housing obligation, For residentinl development, one unit of affordable housing
obligation is generaled for every four market rale reskiential units constructed in the municipallty.
For non-residential development, one unil of affordable housing obligation is generated for each 16
jobs crented in the community. Job creation estimales are based on the mmount of new noi-
residential square foolnge developed within the community. COAH has asslgned the Borough

with & growth share of 295 unlts.

Mumggmﬂghleﬂm!ﬂﬂﬂw
The calculation of East Rutherford's affordabie housing obligation is detniled below as the
Rehabilitation Share, tho Remaining Prior Round Obligation and (he Growth Share.

abilitation Share
Appendix B of COAI’s third round substantive rufes cstablishes the Borongh's rehabilitation

share of 85 units.

emalning Pri wd Qbligatio
Appendix C of COAH's new ruies Indicates A prior round new construction obligation of 90

uniis for the Borouglt.

. M ‘The Borough

i g ardin
seeks credits, reductions and adjusiments as detailed In the following sections,

. Credils
Third-round ruies permit credils for unils that wers constructed (i.e. recelved

certificates of occupancy) or rehabilitated following April 1, 2000 (le. received
finai Inspections after 4172000), o transfeied lo another municipality as the subject of
a regional coptribution agrecnent (RCA). The Borough has not filed or recelved
substontive certification for the prior rowd iherefore it has no eliglble

reductions.



. Regluclions
Reduciions from the prior round obligation are pennitted for unbuilt sites that were
zoned for affordable housing as part of the certificd second round plan.
Reducilons are subject to COAH revicw and siles must coittinue {o present a
realistic opportunity for the constructlon of affordable housing. Tic Borough has
not filed or recelved substantive certlfication for the prior round therefore it has

no ellgibie reductions.

Adjustments .
COAH honors adjustiments granted as paut of & second round certified plan, including
vacant land adjushnents. The Borough has not filed or reccived: substantlve
certificatlon for the prior round thercforo it has no cligible reductions.

. MMMM
As delailed in the scctlons above, tle Borough The Borough hes not filed or
received substantive certification for the prior round thercfore It has no cligible
for nny credils, adjustments or reductions toward ils prior round obllgation.

Qrowth Sharo

The growth share component of the Borough's offordabie housing obligation is calcuiated based
on (be prajected auount of residentinl and non-resldentinl growtl anticlpated between 2004 and
2018, This projected growih is initlally provided in Appendix F of the COAH repulatious,
However, 8 municipality can also provide a detailed (nciun) projection resulting [rom an analysis
of approved, pendlng and anlicipated development applicalions. Once the detalled analysis I8
completc, this growith is transinted into BA afTordabic housing obligation, based ona slandurd of

one affordable housing unit among five unils that are projected and onec affordnble unit for every
16 jobs that aro projected to be created.

The Borough of East Rutherford’s growlh share obligation, ns estgblished by COAH, ls 120
affordable houslyg unlts.

. Profectlon of Residential Growth Share
Appendix F of the tiird round regulatlons provides tho data needed to calculato the

residentiai growth share, T ho resldential growth projectlon is detennined by sublracting
tho number of houscholds in 2004 from the projected lousehold growth for e
municipality in 2018. This calculation results In the estimated household growth.

COAH projects that 110 dwelling units will be crealed in the Borough by 2018. The
Borough accepts this figure s realistic of actunl and aulicipated growth between 2004 and
2018, and therefore East Rutherford elects not to provide its own detalied analysis.
Based on the requirement that one alfordable unit bo constructed among cvery five unils
crented In the Borough, thls lousing projection creafcs an affordable housing obligation of
27 unit. This figuee will be combined later with the non-resideatizl obligation fo provide

the total growth shase obligation.



Projection of Non-Residentlal Growih Share

Appendix F of the third round regulatlons provides the data needed to calculnte the
non-residentlal growth share. The employment growih projection for non-residential
development is estimated based on the employment projections for 2004 to 2018, The
following calculalion detalls the baseline non-residentinl growib projection for East

Rutherford,

COAHM projects that 1,561 naw jobs created in tho Borough by 2018. The Boraugh accepls
this figuro as realistic of actual and anlicipated employment growih behween 2004 and
2018, and therefore East Rutherford clects not (0 provide lis own detniled analysls.
Dased on the requirement that one affordable unit ba constructed for every 16 jobs created In
the Borough, this employment projection creates an affordable housing obiigation of 98

unit.

Total Fait Sh i
As indicated previously, tho total fair share obligation Is the sun of the rehabliitation share,

remabning prior round obllgation, and the growth share. As shown below, East Rutherford has a
total falr share obligation of 295 units,

Total Falr Share Obligation
East Rutberford, New Jevsey

Component Obligation
Rehabilliation Share 85
Remaining Prior Obligation 90
Growth Share 295

Total Falr Share Obligation 295



PLAN SU Y

This sectlon of the plan detnils the projects, mechanisins and funding sources which will be used
to meet the Borough's aordable housing obligatlon. Tho Borough was assigned a rehnbliltation
sharo of 85 unils. Thereford, Bast Rutherford niwst address its third round reliabilitation obligation;

its remalning prior round obligntion; and Its growtl share obligation.

. Rehabilitation Share
Tiie third round yules essign tiie Borough with & uew rehabiiltation obligation of 85

unils. At tho oulset, this rehabilitation figure appearcd exlremely high and unrealisiic.
The Borough elected to ulilize the optional Exterlor Houging Survey and Narratlve
method to detennino {he nctual number of vnits i need of rebmbllitation, Tho
appropriate Borough Official conducted the Exterior Houslng and concluded that only
3 strucluses meet {he criteria for a resideatial unit In need of rohabilitation. The
required documentatlon Is appended to thls Housing Element and Fair Shate Plen.

i und Obligatl
The third round rules assign the Borough a prior round obligation of 90 units. As noted
above, the Borough has been In a Bulider's Remedy Jnw sult and did not submit 8 prior

round Housing Elemet and Folr Share Plan.

The rcgulations govoring the prior rownd obligation relate to East Rutherford as

follows:

Rental Coroponeut

COAH regulations stipulale in NJAC 5:97-3.5(n) thal 8 imuniclpality may receive 2
credits for each rental unit addressing ils prior round rental obllgatlon, provide the
unit was created and occupied on or after December 15, 1985, is vot-age restricted
and has nffordability controls for ot least 30 years. COAH repulations stiplaie n
NJAC 5:97-3.10(b)(1) that al least 25 pereent of a municipality's prior round
obligation must be addressed with rental housing. Therefore, (he Borough s
abligated to provido 23 affordable fanily rental unils.

. Age Restricted Unlls
COAII regulations stipulate in NJAC 5:57-3.5(b) that & municipality 102y receive
1.33 units of eredit for each age restricted rental unit addressing its prior round con
obligailon, provided the unil was created and occupled on or afler December 15,
1985 and has affordability controls for ol least 30 yeais. COAH regulations stipwlate
in NJAC 5:97-3.10(cX1) {hot up to 25 perceit of a municipality’s prior round
obilgatlon may be addressed with age-restricted housing, Therefore, tho Borough

may provido up to 23 nge-resiricled unils.

Giowih Share Qblination
As detaiied in the body of this report, Bast Rutherford’s growth shiare obligation is 120
unlts. The rules governing the growtl share obilgation relate to Eest Rutierford as

follows:



Reuial Conponent

COAH regulations stipulnte in NJAC 5:97-3.1 0(b)(3) {hat 8t least 25 percent of &
wunicipality’s growth share obligation must be addressed with rental housing.
Therefore, the Borough is obligated to provide 30 affordablc rental unlis.

Very Low Incomo

1.L.2008, c.46, creales 8 requirement that at least 13 percentof 8 municipality’s
afordable fousing unils be reserved for occupaucy by very low Income
houscholds with a gross houschold income equal to 30 percent or less of the
inedian income for ouseholds of the sanie size within the housIng region.(30%
or fess). Therefore, 1he Borough 1s obligated to provide 40 units of housIng
avallable to very low income househalds. In accordance with NYAC 5:97-3.9 at
Jeast 50 percent of these units or 16 nalts must be addressed with family

housing. The balance may be age restricted.

Age Restricted Units
COAH regulations stlpulate in NJAC 5:97:3.1 0(0)@) that up lo 25 percent of B
snuniclpatity’s growth shars obligation may be addressed wilh pge-restricled

lousing. Therefore, the Borough may provide up 1o 30 age-restricted unlis,

Bonus Caps

COAH regulations silpulate in NJAC 5:97-3,20(b) that the total number of
bonuses for the growth share obiigatlon granted in 8 falr share plan shail not oxceed
25 percent of the projected growth share obligntion. Therefore, the Borough may
be granted up to 30 bonus credlis.



NENT
L] abjiit 11
Every municipatity must nddress lts rehabilitation comfoncnl of its falr share

obllgation. vnicipslitles may address this portlon of thelr obligation either Ly
zoning for new construction or by operating 8 ocal rehabllltation prograin to enable
lower Incoine lhiouseholds to borrow funds to repalr thelr homes. ast Rutherford

has an adjusted rehabilltation share 0 3 units.

The Borough propases to mect ils schabiiitation share through new conslruction, 83
noled below.

WMJM
1 obligntion. 1t will bemet through the use af

3 i
The Borough ltas r 90 unit remaining prior rou
inclusionary dovelopineat BS noled below.

NIAC 5:97-3.5(s) pennits 8 municipality o receive two unils of credit for each rental
unit addressing its prior round obilgalion, provided the unit was or wiif bo created and
occupled Inthe municipality onor afler December 15, 1985, In not nge restricted and has
affordabillly controls for at least 30 years. No renial bonuses shall be granled for rental
units i oxcess of the prior round rental obbgation. NIAC 5:97-3.5(b) pennits a
munlcipality 1o receive 1.33 vnlis of credit for ench age resiricted unlt addressing Its

rior round obligation, provided the unit was or will be created and occupicd In the
municlpality on or sfier December 15, 1985 and 1ias affordabllity conirols for at least 30
years, No rental bonuses shall be granted to age restricted rental units ln excess of 50%

of the prior round rental obligation.

The prlor round obligation of 90 wnits will be met with & combinatien of new
constructlon and rental bonus credits.

EMMWMWM
Thils Is the builder's remedy law sull sito and must bs included as part of the Borough's

fair share plan lo wneel its 19872018 affordable housing cbiigation. The subject slie
straddles both the Boroughs of East Ruilierford and Carlsiadt. It hnsa total arca of 26.9
acres with 22 acres located in Bast Rutherford nnd 4.9 acres In Carlsiadi,  Tho site ls
jocated along tho westem cdge of the Hackensack River. Access to the sito is via
Palerson Plank Roud. It is presently developed with counnercin) recrealion uses in the
form of a waterfront café and goif center. The slio Is located In those areas of the
Borough of Bast Ruiberford under $he jurisdiction of the Mew Jersey Meadowlands
Commission.  The subject site 1s jocated in the Environmental Conservation and
Walerfront Recreatlon Zones of the NIMC with tho majority of the slto in the
Eavironmenial Conscrvatlon Zone. Neliler the Enviroumental Conservalion nor the
Walerlront Recreation Zones pennit resldential develapinent. Welland maps indicate
that all of Lois 2, 3 and 11 arc wetlands withi only a portion of Lot 7 containing upland
preas. A tolal 5.15% Beres of uplands are located In East Rutherford and 3.75:% acrcs of
uplands in Carlstadi. The entire slte is located in the 100 year flood plain. The Court hes
determined that Uus site is developabis as an jncluslonary dovelopment site.



The proposed development, in East Rutherford, will contaln a total of 420 unlis with 60
unlts affordable to low and moderate income honseholds, These unils will be family
cental unhis, Therefors, the Borough proposes to utlllze the 45 of family rental unils with
45 bonus credits to meet its prior round obligation. A totai of 15 famlly rental unils will
bs ullllzed to meet a portion of the Borough’s thid round obligatlon.

8] 1 Sl ipation Plan Comnpouents
"The Borough hns a 120 unit growth share obligation which wlll be mel as follows:

. Pelor Round Credils

As noted nbove, East Rutherford proposes fo wiilize 15 famlly rental unit
credits from tho Builder's Remedy low suit she that were In excess of East
Rutherford's prior round obligation.

. Tnclusi 18
Tho Borouglh of East Rutherford proposes to meet its renaining growth shere
obligation ond Iis rehabliliation share through inclusionary development as

foliows:

on we (Block 1
This site is a 42,956 square foot site located in the NC-Nelghborbood Commercial

District, Approval for lhe construction of 30 was approved in 2006, Construction
Is nearing completion with 3 units of offordable housing constructed on-site and a
payment in lieu of construction for the remalning 3 affordable units.

Vv inkle Avenug (Block ]
This site Is a 1,12 acro parcel and located in the R-3 Muiil-Family Residential

Disirict. It presently confains an exlsting industrinl building lnown es “The
Bindery.” Approval for ilie redevelopment and construction of 33 residentinl
units was awarded to M & M Investmenis, LP In 2005. The epproval requires the
conslruction of 3 affordable jiousing units on-slte and the payment in-lleu of
construction for 3 affordable housing units, To date no building pennlis have
been issued for the constructlon of this mulli-family residential complex. The
Borough, at the Cour appointed Monitor’s request, will requlre G affordable
housing units be consircted and forgo any payment In-liev of construction.

8 Paterson W) L
This site Is 8 22,477 square fool parcel that Is presently developed with a one-
story brick industial bullding and located in tho 1-ludustrial District, The slte
recelved a use varianco and sile plan epproval for the consiruction of a mixed use
building ln Augusi, 2008. The proposed thres story complex has approvel for
8,297 square feet of retalVoffice use and 24 residentisi units. The spproval
requires 20% of tlie residentlal component or 5 unils to be dedicated for

affordable family units. All apartments will be remal.



0 3 Servic Prolect {Block 108. t
The New Jersey Meadowlands Commisslon, on Muay 4, 2005 approved & Zonivg
Certificate for Block 108.04, Lot § which permits a 614 unlt residentlal compiex.
Bullding pennlis were 1ssued for tho constructlon of {hese unlts in early 2007 but
construction has not begun. All ‘constructlon equipment has been removed from
the site. It Is anticipated that the site will develop within {he statutory tims finmo
of the Third Round offordable housing regulntions, The Mt. Laurel Complinnt
Court appolnied Monlicr, Robert Regan, Esq. has dirccled (he Borougls to Inciude
thiz site in ils inclusionary development parcels/projects. The Borough will
request that the New Jersey Meadowlands Commisslon require the deycioper set
aside 20% or 123 units for jow and moderato income louscholds conslstent with

the afordable housig requirements of COAH.

Development Fees
The Borough will adopt development fee ordinance, o8 provided by COAI's rules at

NIAC 5:97-83, pennitting the Borough fo impose such fees an new development.
Tho funds generated by {he collection of dovelopment fees will bo npplied directly

toward implementation of the Borougly's Fair Share Plan.

Resldential development fees of 1.5 percent of the equnlized assessed valuo will be collected on
resldential developinent within all residential zonlng  dlstrlets. Non-residentlal
development fecs of 2.5 percent of the equelized assessed value wili be collected on
pon-residentlal development within all non-residential zoning districts.

The following developers are exempt from paying development fees:

. Devolopers of low and moderate income units, or those who have made a
paywment in licu of construcling affordable unils;

. Davclopers ol any not-for-profit uses; federal, state and municipal goverunenl
uses; churches and other places of worshlp; and public schools;

. Developers who expand, enlarge, 07 Improve cxisting single family or two
family residences, unless the cxpansion, enlargement, of improvement leads o the
creation of addltional dwelling uniis(s).

With respect fo the proposed development fee ordinance, the following Is atiached in the
appendix of this plen:

. A draft Developer Fee Ordinanco;
. A draft resojulion from the governing body requesting COAH review and

approval of developwnent fee ordinance;

. A draft spending plan;
A droft resolutlon from the governing body requesting COAH review and

approval of spending plan.



CONCLUSIO

The Borough has & 90 unit prior roitnd obligation; an adjusted rehabilitation obligation of 3 unils and
a 120 unit growih sharo obllgation, for a total relabilitation obllgation of 35 units and A new

construction obligation of 213 unils.

The table below provides A SUmMMALY of how the prior round, adjusied rehabilitation ghare and
third round growth share obilgation of 213 will s met within the Borough.

Plan Summary
East Rutherford, New Jersey

Plan Compouent Prior Round Thicd Round
Tomu Development Comp. 45-Rental Fanlly Unils 15-Fanily Rental Unils
(B 107.03,L.2,57,11) 45- Bonus
132 Union Avemie 3-Fami) Sale Unlts
(Block 97, L i-4)
Van Winkls Avenue 6-Famlly Sale Units
(B 92,L16)
480-484 Paterson Avenue 5-Famlly Rental Unils
(B73.LD
Roulo 3 Service Rond 123-Famliy Sale Units
(B 108.04, L5)
TOTAL 90 UNITS 152 UNITS

The Borough of East Rutherford will meet its prior round obligation of 90 units and, through
approved inclusionary developmient projecls, exceed its rehabilliation shase and growth share

obligation of 123 wils with 29 surpius units.




APPENDIX A



1.

2,

3!

Developmient Feo Oydingnce

Purpose

8) M 121 L, 550 (1990), the

New Jersoy Supremno Court determined that wnandnlory development fees aro
authorlzed by the Falr Housing Act of 1985, NLSA. §2:27d-301 ¢l 5¢q., nnd the
State Constitution, subject to the Councll on Affordablo HousIng's (COAH's)
adoption of rules. This ordinance establishes standards for the collectlon,
malntenance, and expenditure of development fees pursuant 1o COAH's rules.
Fees collected pursuant to (s ordlnance shall bo used for tho sole purpose of
providing low- and moderate-income housing. This ordinence shall ba interpreted
within the framework of COAH's niles on development fecs.

Basic requirenents

a) Borough of Bast Ruiherford shall not spend development fees untll COAH hes
appraved a plan for spending cuch fees and Borough of East Rutherford has
yeceived third round substantive certificatlon from COAH or o judgment of

complinnce.

Definitlons
a) The foliowing lerms, 8s used in this ordinance, shall have the following meanings:

{. “Affordable housing dovelopment” menns @ development jncluded In the Housing

Blement and Fair Share Plan, and includes, but is not llmited to, an Inclusionery
development, 8 municipal construction project or R 100 percent affordnble

development.

i, sCOAH" means the New Jerscy Councli on AfTordable
Houslng.

lil.  “Development feo” means funds paid by an Indlvidua!,
pesson, pactnership, assaclation,  company  of
corporation for iho Tmprovement of property Bs
penitted in COAH's ntles.

lv, “Baulized assessed value”’ meens the value of 8
property determined by the municipal tax assossor
through a process designed 1o ensure that all propesty In
the municlpality s assessed at the same assessment ratlo
or rallos required by lew. Estimates at the time of
issuance of & bullding pennit may be obtained utlllzing
eslimntes for construction cost. Rinal enualized assessed
value will be deiermined at project compietion by the



4,

6!

7

a)

b)

a)

b)

b)

munlcipal thx assessor.

Residentlal Development fees

Within all zoning dlstrict(s), resldential dovelopers shall pay a feo of 1.5 percent of the
equalized nssessed vaive for residentinl development.

When an Increase In residentinl density pursuant to NISA 40:55D-70d(5) (known 03 8
ug* varlance) has been permitied, dovelopers may be requlred to pay & development fee
of 6 percent of the equallzed assessed valus for cach additlonal unit that ey be realized.

wle: 1 an approval allows four units to bo constructed on a sito that was zoned for
two unlls, the fees could equal one percent of either tho equallzed assessed vaiue, the
covcrago amount on {lie Hotne Ownel Warranty document, of the appraised valuc oh the
document utilized for construction financlng on the first (wo wnits; and six percent of
olther the cqualized assessed value, the coversge amount on the Home Owner Warranly
document, or tho pppralsed value on the document utlllzed for construction financlng for
{he two ndditional unlts. Howover, il he zoning on 8 silc hes changed dusing the two-
year perlod preceding {lie filing of such @ varlance application, tbe density for the

urposes of calculnting the bonus development fee shall be the highest densily permltied
by right during {he two-year period preceding the filing of the verlance ppplcation

Non-residentlal Developiment fees

within alf zoning district, pon-residentlal developers shall pay a fee of 2.5 percent of the
equalized assessed value for non-residential developinent

if an Incrense in floor area ralio i approved pursuant 10 NIS.A. 40:55D-70d(4), thea the
additional floor area renlized (above what Is permitted by right under the exiating zonin
will incur a bonus davelopment feo of G percent of the equalized assessed value for non-
residential development. However, If the zoning on 8 glte has changed during {he two-
year period preceding the filing of such & varlance application, the pase floor orea for the
umposes of calculating the bonus devclopment fee shail be the highest floor aren
permitied LY right during the two-yenr period preceding the fillug of the varlance

application.
Eliglble exactlons, Ineligible exactlons aud cxempflons

Affordable houslng developments chall be exempl from dovelopment fees. All other
fonus of new conslruction shall be subject lo davelopment fees.

Dovelopments (hat have received preliminary of final approvel prior to the Imposition of
a municipal devciopment fee shall bo exemipt from dovelopment fees unicss the developer

sceks a substantini change In the approval.

Collectlon of fees



9.

10.

8)

Fifty percent of the development feo will be collected at the time of Issuance of the
buliding permit. The remalning portion will be collected a1 the Issuance of the certificate
of occupancy, The developer shall bo responsible for paying the differcnce between the
fes calculated at building permit and that determined at issuance of certificale of

occupancy.

Conlested Fees

@)  Imposed and collected development fees (hat are challenged shaill be pleced In an
fnfercst beoring CsCrow account by Borough of East Rutherford. 1 oil or @
portion of the contested fees are retumed to the developer, (he accrued Inlerest on

ihe relvmed amount shail niso he returned.

Affordnble Houstng {rust fund

d) There Is hiercby crented a sepArate, interest-bearing housing trust fund In to
be determined for the purpose of depositing development fees collected from
resldentinl and non-residential devalopers and proceeds from ihe sale of nnits with
extinguished controls. Al development fees pald by developers pursuant to this
ordlnance shall be deposited into this fund.

b)  Wihin soven days from the opening of the trust fund account, Borough of
East Rutherford shnll provido COAH wilh written aulhorizatlon, In the formof &
three-party escrow agrecment behween the wunicipality, fo be determined, and
COAH to permit COAH 1o direct the disbursement of the funds os provided for in

NIAC. 5:94-6.16(b).

¢)  No funds shall be expended from the affordable housing trust fund uuless the
expenditure conforins to a spendlng pion approved by COAIL All Interest
gecrued in the housing wrust fund shall only bo used on ellgible affordable

housing activities approved by COAH.

Use of funds

Punds deposiled in the housing trust fund may be used for any actlvily approved by
COAH to address the munlcipal falr share. Such actlvities biciude, but are not limited to:
cehabllitation, new construction, RCAs subject to the provisions of N.LA.C. 5:94.4.4(d),
ECHO housing, purchase of land for affordable housing, improvement of land to be used
for affordable housing, purchaso of houslng, exienslons or improvements of roads and
Infrastructura 1o affordable housing siles, fuanclal assistance designed to Increase
affordablliity, or administration necessary for implementation of the Iousing Element and
Falr Share Pian, The expenditurc of all funds shall conform to a spending pian approved

by COAH.



b) Funds shali not e oxpended (o reimburse Borough of Enst Rutherford for past housing
nctivities.

c) After sublracting development fees collected fo finance an RCA, a rebinbilliation program
or a new constructlon project that are necessary o address tho Borough of Enst
Rutherford affordablo housing obligation, at least 30 percent of the balance remaining
shall bo sed to provide affordebillly asslstanco (0 jow- and moderate-Income households
in affordable units included in the munlcipal Falr Share Plan. One-third of the
affordabliity assistance portlon of development fees collected shall be used to provide
nfordability assistance (o lhoss houscholds eaming 30 percent or less of medlan income

by reglon.

i, Affordebllily asslstance prograins may Include down payment assistance,
security deposlt assistance, low Interest loans, and rental assistence.

il Affordobillty nssistance to houscholds carning 30 percent or less of
median Income may include buying down the cost of low or modcrale
fncome units in the {hird round municipal Fair Share Plon to make them

affordnble to houscholds eaming 30 percent of less of median income.
The use of devclopment fees in this menner shinll entltlo Borough of Bast
Rutherford lo bonus credits pursuant {o NLAC 5:94-4.22,

1i, Payments in liew of construcling affordablo units on site and fands from
the saje of units with exllnguished conlrols shall be exempt from the

afTordabllity asslstance requirement.

d) BorouFll of East Rutherford may contract with s priveto oF public citity to
administer m}y part of its Houslug Element and Fair Share Plan, including the
requirement for affordability sssistance, in accordance with N.LAC. 5:94-7.

c) No more than 20 percent of tho revenues collected from dovelopment fees each
year, exclusive of the fces used lo fund an RCA, shall bo cxpended on
administention, including, but not limited to, salnrics and tenefits for municlpal

employees of consullant fees necessary to dovelop or implement @ new
constructlon  program, 2 Housing Blement and Falr Sharo Plen, and/or au
alGrmative marketing program. fn the case of & rehabilitation program, no moro
{hon 20 percent of the revenues collected from development fees shall bo
expended for such adininlsiratlve expenses. Administrative funds may be used for
income quaiification of households, manitoring the turnover of safe and reatal
unlis, and compliance with COAH's monitoriug reguiremends. Development fee
administcative cosia are calculnled and may be cxpended at the end of cach year or

upon recolpt of ihe fecs.

11.  Monltorlog

Borough of Bast Rutherford shail complete and return (o COAH all monitoring

8)
forms Inciuded In the annual monltoring report related to the collection of



developinent fees from residential and non-resldential developers, pRyments in
llen of constructing affordable unils on site, and funds from the sale of units with
exilngulshed controls, and the expendilure of rovenues ond Jmplementation of the
pian; certified by COAHL. All monltorlng repors shall be compieted on forms

designed by COAH.

12,  Ougolug collectlon of fees

)

The obllity for Borough of Past Rullierford to lmpose, collect and expend
development fees shall expire wilh ils substantlve certification on dalo of
explration of substantive centificatlon unless Borough of East Rutherford has filed
an adopted Houslng Element and Fair Share Plan wilh COAH, has petitioned fos
substantive cerificalion, and has received COAH's approval of ils development
feo ordinance, 1f Borough of East Rutherford falls to renow Its abillty to imposo
and collect developinent fees prior 10 explration of substantive certification, it may
resume the linposition and collection of development fees only by complying wlih
the requirements of N.JLA.C, 5:94-6, Borough of East Rutherford shall nol
impose n development fec on a development 1hat receives preliiminary or final
approval aller the expiration of lis substentive certification or judgment of
complisnce on [insert DATE]}, nor wiil Borough of Enst Rutherford retronctively
impose a development fee on such a developument. Borough of East Rutherford
will not expend devclopment fees afler the cxpiratlon of s substantive

certification,



O

APPENDIX B




Review and Approval of Development Feo Ordlnance
Borough of East Rutherford

WIEREAS, the Governing Body of Borough of Casl Rutherford, Bergen County pelitioned
{hie Council on Affordable Housing (COAH) for substantive certification on {Insert datel, and

WHEREAS, P.L.2008, ¢.46 section B (C. 52:27D-329.2) and the Stalewldo Non-Residential
Development Fee Act (C. 40:55D-8.1 (hrough 8.7), permils munlcipolities that are under the
jurisdiction of COAH or of a court of competent jurisdiction and that havs a COAH-approved
spending plen fo Impose and retain fees on residentlal and pon-resideqilal developiment; and

WHEREAS, subject (0 P.L.2008, c.46 sectlon B (C. 52:27D-329.2) and the Statewido Non-
Residentinl Development Fee Act (C. 40:55D-8.1 through 8.7), RLLAC. 5:07-8.3 permils a
mwunicipality lo prepare and submlt o development fee ordinance for review and approval by the
Council on Affordable Housing (COAH) that I accompnnied by and Includes the following:

. A description of the types of developmenis that will be subject lo fees per

NJAC, 5:97-8,3(c) and {4 )i

9, A description of the types of developments that aro exempled per NLLA:C. 5:97-
8.3(e);

3. A dcs::ripliun of the amount and nalurd of the fees Imposed per NJA.C. 5:97-
8.3(c) and (d) ;

A description of callecilon procedures per NJLAC, 5:97-8.3(1);
A description of development fes appeals per NJAC 5:97-8.3(g); and
A provision authorizing COAH to direct trust funds In case of non-complinnce per

N.LA.C. 5:97-8.3(h).
lopment fee ordinance

WHEREAS, Borough of Bast Rutherford has prepared n draft deve
that establishes standards for the collection, mainlenance, and expenditure of development fees

conslstent with COAIl's regulntions al N.LAC, 5:07.8 and in sccordance with P.L.2008, cd6,

Sections 8 (C. 52:27D-329.2) nd 42.38 (C. 40:55D-8.1 {hrough 8.7).

otn &

NOW THEREFORE BE 1T RESOLVED (hat the Goveming Body of Borough of East
Rutherford, Bergen Couty requests that COAH review sud approve Borough of East

Rutherford’s development fec ordinance.

Danielle Micci
Municipal Clerk
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Affordabte Houslng Trust Fund Spending Plan
Borough of East Rutherford

VERVIEW

[This model Spending Plon reflects the latest amendments fo COAH’s rules, In additlon fo
demonsirating how municlpal affordable housing irus! fundds will be expended, the spending plan
should be prepared together with the Implementation schedule of the fair share plan. The
spending plan will serve as the basis for demonstrating realistle opportunlty of each proposed
affordable housing option that relles on affordable housing frusl, finds as well as a basis for any
affordable housing deftvery mechanisins that are the subject of an lmplementaiion schedule.
Another key provision in this nipdate Is the requirement lo spend exlsting balances as of July 17,
2008 within four years of the dale the municlpality's spending plan Is appraved by COAH, To
ensnre thmeiiness of find expendiuves, there Is a requlrantent fo spend or contractually commit
newly collected finds within three years from the colencur year In which those Sunds were
collected. Proposed spending may be through a revolving loan, no-inferest loans, forgivable
Joans, below-market loans, bridge loans, a hybrid loan and grant program, elc.

This documend is organized Into five sections that address the standard Information required by
NJAC, 5:97-8.10. A process describing the collection and distribution procedures for barrier
fiee escrow Sunds purswant 10 NJAC. 5:97-8.5 should be detalled separately within the

s'e Affordable Houslig Ordinance. Please taflor this form 1o the indlvidual

numicipallty
munleipaily's clrcumstance(s) and provide or Insert Information where text Is htaflclzed and In

brackets [thus). Depending on swhen this spending plan Is completed, the aclial versus projected
years will vaiy and should be adjusted accordingly. Instructlons for complating this model
document are bolded, ltalicired and In brackels fritnes] and should be deiated firom the final

document submitied lo COAH for approval.

Please be aware that COAH sia, will be uililzing the actual collectlons, expenditire and
balances reported n the munleipal affordable lousing trust fimd monltoring submitred to COAH
via the Computer Tracking and Monltoring (CTM) sysienh. The preparer Is encouraged {o
collaborate with the numlclpal affordable housiig fris! fund report preparer (o ensure
consistency. Information aboul viewing mumlcipal data In the CTM sysiem Is avallable on

COAH s website af ywwi. . gay{dsglcgnhly'gg'niyg.,:bmg[.]



INTRODUC FION

Borough of East Rutlierford, Bergen County hos prepared a Housing Blewent gud Faly Share
plan that addcesses its regional falr shara of the affordable bousing need i accordance with the
Municipal Land Uso Law (N.J.5.A. 40:55D-1 ct seq.), the Falr Houslng Acl (NJ.S.A. 52:27D-
301) and the ropulatlons of the Council on Affordable Houslng (COAH) M.LA.C. 5:97-1 el 5€Q.
and N.J.A.C. 5:90-1 et seq.). A development fee ordinance creatlng 8 dedlcated rovenus source
for offordable housing pas been prepared by {hic Borough of Best Rutherford and ns parl of the
Borough of East Rutherford's submisslon for substantive cedification of Its tiird round Housing
Element and Falr Share Plan has been submitted to COAH for its approval, The ordinaunce
establishes the Borough of East Rutherford affordabla housing trust fund for which this speading

plan is peepared.

As of July 17, 2008, Borough of East Rutherford has collected $0, oxpended 30, resuiling Ina
balance of $0. All development fees, payments I lieu of constructing affordable unlts on site,
funds from tho saie of unlts with extingulshed controls, and interest generaled by livo fees nre
deposited in n seprrato jnlerest-bearing afTordable iousing trust fund In to be defermlved for
the purposes of affordebie housing. These funds shall bs spent in accordance with N.JLAC.
5:97-8.7-3.9 a3 described in tho sections that follow.



1. REVENUES FOR CERTIFICATION PERIOD

To calculate a prajection of revenue antlcipated during lhe period of third round substantive
certificatlon, Borough of Bast Rutherford considered the followlng:

(a) Dovelopment fees:
1, Residentlal and nonresidentinl prajecis which have had development fecs imposed
upon (hem at the time of preliminary or final doveiopment appravals;

2. ___Ali projects currently before the pianning and zoning boards for deveiopment®”
approvals that may apply for building permits and certlficates of occupancy; and

3 TFuture deveiopment that Is Tikely to occur based on historical rates of
devclopment.

(b) Payment in lien (PIL):
Actual and committed payments In liew (PIL) of construction from developers is 0.

(c) Other funding sources:
Funds from other sources, Including, but not fimited o, {he sale of units with

extingulshed controls, repoyment of affordable housing prograin losns, rental Income,
procceds from the anle of affordable unils. No olher funds have been or ae

anticipated to be collected.

(d) Projected Interest:
Interest on the projecied rovenue in the municipal affordable housing trust fund at the

cursent average Interest mte.

.o+ [ Farmatted: Bullets and i
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2. ADMINISTRATIVE MECHANISM TO COLLECT AND DISTRIBUTE FUNDS

“The following procedural sequence for the collection and distribution of development fee
revenues shall be followed by Borongh of East Rulherford:

(n) Collection of development fec revenyes:

Collection of deveiopment feo revenucs shail bo consistent with BEast Rutherford’s
development fee ordinance for both resldentinl and non-residentinl developmenis in
accordance willh COAH's ruies and P.L.2008, .46, sectlons B (C. 52:21D-329.2) and 32-

38 (C. 40:55D-8.1 through 8.7).

{b) Distribution of developinent feo revenuas:

[Provide a brief explanation of local procedures for distributing the nwmiclpality's
affordable honsing trust fitnds. ]

3, DESCRIPTION OF ANTICIPATED USE OF AFFORDABLE HOUSING FUNDS
(a) Rehnbliltation and new construction programs and projects (N.LA.C. 5:97-8.7)

Borough of East Rutherford does nat anticipate expending any to rehabilitation or new
construclion programs (sco detailed descriptions in Falr Share Plan) as follows:

Rehabllitntlon program: $0
New constructlon project(s): $154,000

(b) Affordabliliy Asslsiance (N.J.A.C. 5:97-8.8)

[Municlpailtles are required fo spend a minlunnn of 30 percent of developmend fee
revennie fo render exlsting affordnble unils more affordable and one-third of that
aumtoint must be dedicated fo very fow-Income honseholds (Le. households earning less
than 30 percent of the reglonal median Income), Utilize the fornulae below fo project
the minhmum affordability assistansce  requirements, The actual affordablilly
assistance mhdmmms are caleulated on an ongoing basls It the CTM systens based on

aciuul revenies.

To Inftinily prafect a funding amount that will be dedlcated fo affordabllity asslstance,
Jirst sublrocl actunl expendliures on all new consiruction, previously funded reglonal
conirlbution agreements and rehabllitntion activiles from Inceptlon of the funi
thraugh June 2, 2008 from the sum of acinal aud projected  development fees and
Interest through December 31, 2018.  Multiply this amoiun! by 30 percent aml then
subtroct aciual affordabliity assistance expendliures from inceptlon of the fund
through December 31, 2004 from the result, The antcome of this culeulatlon will be



the total remaluing funds shal st be dedicated to qffordabliity assistance Sfor the
perlod Jaunary 1, 2005 through December 31, 2018,

To Initlatly project a funding amoiing that will be dedicated to affordabllity assistance

Jor very lon-fuconte Ironseliolds, divlde the afferdablllty assistance figure derlved from
the ubove puragraph by three. The autcome of this ealculation will be the total
remalilug finds that nuist be dedlented to very low-Incomne affardnblilly assisinnce for
the perlod Jannary 1, 2005 throngh December 31, 2018, Munleipallties wil recelve
eredit agninst this projected mininuim Jor affordnblilty assistance aclivily from
January 1, 2005 to the present.]

Projecied minlinum affordablllty assistance requirciment:

Actual development fees Ihrough 217/2008 30
Aciual Interest eamed through 7117/2008 +150
Devalopimont fees projecied* 2008-2018 + | $200,000
Interest projected* 2008-2018 +| % 20,000
Less housing actlvity oxpendilures through 64212008 -| %0
Totnl = | $220,000
30 percent requirement %0.30= | $ 66,000

Less Affordubllily asslstance expenditures tirough 12/3 172004 -1850

TROJECTED MINIMUM Affordablilty Asslstance = | $66,000
Requlrement 17112005 fhvough 12/31/2018 '
PROJECTED MINIMUM Very Low-Income Affordablilly +3 = $22,000

Assistance Requlrement 1/172005 through 12/31/2018
* Note: The 2008 porilon of this pro] zcllon roflects 2008 subscquent fo July 17 as the
remainder of 2008 is included in the actual figure reporied above.

Borough of East Rutherford will dedicato $66,000 from the affordable housing trust fund
fo render units more affordable, including $22,000 to render unils more affordable o
fwouscholds earning 30 percent or jess of median incoma Ly region, 85 follows:

. Rental Assistance.

(c) Administrallve Expenses (NJA.C. 5:97-8.9)

[Munlclpalltles are permiited to use affordable housing frusi funid revenue for related
athulnistrative costs up fo a 20 percent Hinltatton pending funding avalinbilily after
programmatic and affordablllty assistance expenditures. The nefual administratlve
expense maxinu Is calculated on an engolng basis I the CTM systemn based on

aciual reveiies.

Te inltinlly project a Sunding amatint that will be avaliable for adminlstrative cosis,



sum all development fees actually collected since the hiception of the accotint and alf
actual Interest enrned since the Incepfion of the account with all prajected
development fees and Interest projected to be collected through December 31, 2018,
To this muonnt, add all payments In llen of constrictlng afforduble unlts and other
acconnt deposits from the luceptlon of the accotnt throngh July 17, 2008. From this
total antotnt, subtract RCA expenditires made or contractually oblignted Jrom the
Inception of the account throngh December 31, 2018. Multlply this amount by 20
percent aud tien subtract actual adminisirative expenditures muade frons e lnceptlon
of the account through December 31, 2004, The ontconie of this caleulation will be
the total rewalning funnds thai wiil be ayallable to defray adminisirntlve expenses for
the perlad January 1, 2005 through December 31, 2018.f

Borough of Bast Rutherford projects that $44,000 wiil be available from the affordablo
bousing trust fund 1o bLe used for adminisiratlve purposes. Projecied administrative

oxpenditures, subject to the 20 percent cap, are as follows:

o Expenditures toward the preparation of mandated pians,
. Expenditures toward municipal employce salaries relnted to the executlon of
nffordalile housing related tasks.
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BOROUGH OF EAST RUTHERFORD
RESOLUTION NO. 78

A RESOLUTION TO COMMIT FUNDS FROM THE BOROUGH’S
AFFORDABLE HOUSING TRUST FUND TO AN AFFORDABLE
HOUSING PROJECT OF THE HOUSING AUTHORITY OF
BERGEN COUNTY.

WHEREAS, the Borough of East Rutherford has a balance of approximately

$140,000 in its Affordable Housing Trust Fund; and

WHEREAS, the Housing Authority of Bergen County (*HABC") a public
agency established pursuant to NJSA 40A:12A-17, has requested financial assistance
from the Borough in order to acquire a two family home within the Borough and convert
and restrict such 2 family home to affordable housing meeting the requirements of the

Council on Affordable Housing or such other agency that may succeed it (*COAH"); and

WHEREAS, the Housing Authority intends to provide rental housing in the
property to be acquired thereby providing the Borough with a bonus credit against the

Borough's affordable housing obligation.

NOW THEREFORE, be it established by the Mayor and Council of the

Borough of East Rutherford as follows:

1. Subject to the conditions set forth in this Resolution, the Borough hereby
commits to loan from the Affordable Housing Trust Fund to the HABC such sums not to
exceed $140,000 that are available in the Trust Fund, after satisfying any debts and
obligation of the Trust Fund, to assist in the purchase and conversion of a two-family

home located in East Rutherford to at least 2 unils of affordable housing.



2. The [inancing described in Section 1 above shall be subject to the

following conditions:

(@)  The proceeds shall be used solely for the creation of affordable
housing meeting the guidelines COAH and which qualify for a rental unit bonus from

COAH;

(b) The Borough shall receive credit from COAH against its

affordable housing obligations of at least two units;

() The HABC shall not sell, but instead shall retain title to the

property acquired with the Borough’s assistance;

(d)  The HABC shall rent the units created by the Borough's assistance

oniy to tenants qualified to rent affordable housing under COAH's guidclines;

(e) To the extent permitted by law the HABC shall grant a preference
to East Rutherford residenls in selecting tenants for the units, the Borough
acknowledging that Tenant selection shall be conducted by the HABC consistent with

COAH regulations;

63 The Borough shall have no obligation or responsibility to manage
or maintain the property, or to provide any additional funding for the project, all of which

shall be performed or provided by the HABC.



(e) The amount advanced by the Borough shall remain an obligation
of the HABC to the Borough but shall not bear interest nor shall it be subject to

repayment of the Borough except as provided in this resolution;

(h)  The amount advanced by the Borough shall be repaid by the

HABC o the Borough if:

(M) The property is sold or title is transferred to a third party,
including but not limited to a tenant or other person eligible to occupy affordable housing
under COAH’s repulations, it being the intent of the Borough that the property shall

remain affordable rental housing (according to COAH guidelines of the HABC);

(ii)  The property ceases to be used as affordable rental housing

qualifying as such for a rental bonus under COAH regulations;

(iii) HABC shall breach any of the conditions herein or in any

document referenced herein.

(i) The HABC shall comply with all local zoning, site plan and other
land usc reguiations of the Borough (subject to such waivers and variances as may be
granted) and with the requirements of other laws applicable to the project including but

not limited to the New Jersey Uniform Construction Code.

{)] The HABC shall execute and deliver to the Borough, and record in
the land records of the Bergen County Clerk, 2 morigage in form and substance
acceptable to the Borough Attoney and to the Mount Laurel Compliance Monitor

placing on record the restrictions and conditions of the Borough's financing and the

3



other terms of this transaction and the HABC shall execute and deliver to the Borough
such other agreements, affidavits, certification and other documents deemed necessary by

the Borough Attorey or Mount Laurel Compliance Monitor.

3 If any amendment or other filing applicable to any Spending Plan or to
this transaction which the Borough may be required to submit to COAH or to the
Superior Court is necessary to carry this resolution into effect, such amendment or filing
shall be prepared and filed by the Mayor, with the assistance of the Borough Planner and

Borough Attomey, in accordance with applicable law.

4, This resolution is conditioned upon the approval of Robert T. Regan, Esq.,

the court-appointed Mount Laurel Compliance Monitor.

5. This resolution is conditioned upon the transaction described herein:

(2)  Being deemed a landful investment by the Borough for affordable

housing purposes; and

(b)  Resulting in at least 2 units credit to the Borough against its

affordable housing obligation.

6. All costs of the Borough incurred in the planning and implementation of
the transaction described in this resolution shall be paid from the Affordable Housing

Trust Fund but only to the extent permitted by law.

7. The Borough reserves the right to amend and supplement this resolution at

anytime hereafter.



8. If the HABC does not acquire the property and create affordable housing

as provided herein by December 31, 2012, the Borough may, in its sole discretion:
@) extend the time for HABC performance;
(i)  otherwise amend this resolution; and/or

(iit)  terminate this transaction in which event the loan described

herein shall not be made.

9. This resolution shall take effect immediately but shall remain inoperative

until approved by the Mount Laurel Compliance Monitor pursuant to Section 4 above.

10.  Notwithstanding anything in this resolution including this commitment of
funds, no amounts shall be paid to or for the HABC with regards to this project until all
conditions precedent set forth herein and otherwise established by law for the expenditure

of funds described herein have been satisfied.

CERTIFICATION g
1, Danieile Lorenc, Municipai Clerk, do hereby certify that lhc forepoing is a true copy of the resolution

passed by the Mayor and Council at the meeting I\:%le ig® da§ of June 20]2

ameiie Lorenc, RMC

Councilmember Moved Ayes Nays Abscnt Abstain
Second

Brizzi X X

Ravettine X

Lahullier X X

Perry X

Stallone X

Bance X




